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SCHOOL ADMINISTRATIVE UNIT #55'S MOTION TO DISMISS 

School Administrative Unit #55 (the "SAU"), through counsel, Drummond Woodsum,

moves the Department of Education to dismiss the Complaint filed by Donna Green, and states

as follows:

I. Ms. Green lacks standing to assert a claim against the SAU Board.

Ms. Green's Complaint alleges various violations of RSA 194-C:5, III, which provides

that "[t]he school board of each school administrative unit shall fix the salaries of all school

administrative unit personnel, shall apportion the expense of the salaries and benefits among the

several districts, and shall certify the apportionment to their respective treasurers and to the state

board of education. The school administrative unit board shall have the authority to remove

superintendents and other administrators." Ms. Green's Complaint alleges that the SAU Board

(of which she is an elected member) is not following its own policies or RSA 194-C:5 with

respect to SAU employees. In particular, Ms. Green appears to be asserting that the SAU, in its

day to day operations, is hiring and compensating individuals without express action or approval

of the SAU Board, which Ms. Green asserts violates RSA 194-C:5. Presumably, Ms. Green is

upset that the SAU Board is not doing anything or changing its practices despite her complaints.

Setting aside her misinterpretation of the requirements of RSA 194-C:5, Ms. Green has not



suffered a cognizable injury and her Complaint concerns a purely political issue for which she

lacks standing to bring a complaint in this, or any other, forum.

The sole basis of jurisdiction cited by Ms. Green for her Complaint is Ed 204 which

provides for appeals from adverse rulings rendered by a local school, or school administrative

unit, board. That rule requires, in pertinent part, that "[a] local school board [or SAU]

shall...[p]rovide opportunity for a hearing when the legal rights, duties or privileges of a party

are threatened." It is clear that in order to be entitled to such a hearing, an individual's "legal

rights, duties or privileges" must be threatened by the local school district or school

administrative unit. Ms. Green is not an employee or student of the SAU. Ms. Green cannot

allege that the SAU acted, or failed to act, in a manner which caused her personal financial, or

other, harm. Additionally, as an individual citizen with no children in the school system and no

personal duties, obligations, or privileges related to the District whatsoever, Ms. Green cannot

and has not raised a claim upon which to claim standing. On that basis alone, she lacks standing

to complain under Ed 204.

Because she cannot allege any personal injury, Ms. Green broadly alleges that the SAU

Board is violating the law. However, as Ms. Green knows from prior litigation, New Hampshire

does not recognize taxpayer standing, and "the generalized interest in an efficient and lawful

government... [is] not sufficient to meet the constitutional requirements necessary for standing to

exist." Duncan v. State, 166 N.H. 630, 639-640 (2014). To the extent some party suffered an

injury, which the SAU disputes, Ms. Green lacks standing to vindicate the rights of others. See

Gill v. Gerrato, 156 N.H. 595, 599 (2008).

Finally, to the extent that Ms. Green's interest stems from her membership on the SAU

Board, she has no recognized individual interest separate and apart from the SAU Board as a
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whole. This is because, like all municipal board members and officials, SAU board members

"can only exercise such powers and perform such duties as are properly incident to the special

and limited authority conferred on them by their office." Rich v. Town of Errol, 51 N.H. 350

(1871). Ms. Green cannot unilaterally force the SAU Board to act by filing a Complaint with the

Department of Education, no matter how firmly she believes that such action is required by law.

As Ms. Green knows from prior litigation, she has no more rights or powers beyond "the right to

participate at school board meetings and to cast votes." Green v. Earl Metzler, et al.,

Rockingham County Superior Court, 218-2017-CV-00006, Order on Motion to Dismiss, p. 10

(Schulman, J., April 4, 2017)(attached as Exhibit 1). In other words, she has no standing to

complain outside of the SAU board room. This is a point Ms. Green appears to concede in her

own Complaint: "action taken by a single board member without an authorizing vote of the

board has no legal effect." The SAU Board did not authorize Ms. Green's Complaint to the

DOE. Her attempt to air her political grievances at an executive branch administrative hearing is

improper, frivolous, and a waste of taxpayer funds.

A closer look at Ms. Green's Complaint reveals the absurdity of this action. Like a school

district, the governing body of a school administrative unit is its board. See, e.g., Foote v.

Manchester School District, 152 N.H. 599, 603 (2005). The SAU board has broad supervisory

authority and can hire and fire superintendents and other administrators. See Ed

302(c)("[A]dministrative and leadership services [provided by the superintendent and his

assistants] shall be defined and directed by the governing body employing the superintendent");

RSA 194-C:5, III. Here, Ms. Green's Complaint essentially alleges that the SAU Board (of

which she is an elected member) is failing to properly oversee the SAU Superintendent, who is

responsible for the day to day operations of the SAU. Her outlet for her concern is to perform her
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elected function and at the next SAU Board meeting make a motion for whatever action she

thinks the SAU should take. Then, in accordance with our principles of democracy, the SAU

Board will, presumably, vote on that motion and take whatever action it, as a body politic, deems

prudent.

Assuming Ms. Green has standing under Ed 204, her Complaint to the DOE is
not ripe.

Assuming arguendo that Ms. Green has standing to complain regarding the inaction of

the very SAU Board of which she is a member, her Complaint is not ripe for review by the

DOE at this time. On July 20, 2017, Ms. Green sent a letter to the SAU Board asking for a public

hearing pursuant to Ed 204. The SAU informed Ms. Green that the SAU Board would consider

her request at its next regularly scheduled meeting, which she, as a member, would presumably

attend. The SAU Board did not issue a written decision regarding either the merits of Ms.

Green's Complaint or its procedural infirmities. Not satisfied with the response of the SAU, Ms.

Green filed the instant Complaint with the DOE. However, Ms. Green's Complaint is not ripe

because there is no board decision for the DOE to review.

Ed 204 provides that "[a] party may appeal a final decision of the local board to the state

board within 30 calendar days of receipt of the written decision of the local board, in accordance

with RSA 541-A and Ed 200. The state board may waive the 30-day requirement for good cause

shown, including, but not limited to, illness, accident, or death of a family member." The rule

does not provide for original jurisdiction in the DOE for a complaint of this nature, but only

permits appeals of a local board's written decision. Here, Ms. Green has not permitted the SAU

Board, of which she is a member, time to consider her request in formal session as a properly

convened full board. The SAU Board, as pointed out by Ms. Green in her Complaint, can only

act as a full body politic and no individual member can, absent authorization, act on its behalf.
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See Winslow v. Town of Holdemess Planning Bd., 125 N.H. 262, 268 (1984)("mere participation

by one disqualified member [can be] sufficient to invalidate the tribunal's decision because it [is]

impossible to estimate the influence one member might have on his associates.")(citing Rollins v.

Connor, 74 N.H. 456 (1908)). Because the SAU Board has not yet acted on Ms. Green's

complaint, there is no decision to appeal, and Ms. Green's request for review by the DOE is not

ripe.

III. The DOE lacks jurisdiction over this Complaint and/or to grant the requested
relief.

Even assuming that Ms. Green's Complaint is otherwise ripe for consideration, the DOE

lacks subject matter jurisdiction to hear her grievances and/or to grant her requested relief. The

DOE does not have general jurisdiction over school administrative units; rather its jurisdiction is

statutorily limited to certain disputes arising from certain procedures. As this Board has noted

before, "[u]unless explicitly provided by statute, similar to the district courts, executive branch

agencies and boards lack equitable authority." Declaratory Ruling, In re The Monadnock

Regional School District, State Board of Education (Raffio, Tom, November 26, 2013). Ms.

Green has failed to cite any statutory authority which gives the Board jurisdiction over this

matter and/or authority to order the SAU Board to comply with RSA 194-C:5. Moreover, any

such order would violate the separation of powers doctrine by usurping the SAU Board's

essential powers to manage its own affairs.

RSA 194-C sets forth the requirements pertaining to the organization, management, and

supervision of school administrative units. RSA 21-N:4 sets forth the duties of the DOE. Under

RSA 194-C, the DOE reviews and approves plans for organization, reorganization, or

withdrawal from school administrative units. RSA 194-C:2. The DOE also "may establish

certification requirements for superintendents...and may designate services in addition to those
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established in RSA 194-C:4." RSA 194-C:5. Finally, a school administrative unit is required to

"apportion the expense of the salaries and benefits [of its staff] among the several [member]

districts" and "certify the apportionment...to the state board of education." The school

administrative unit is not required to certify to the State Board that it voted to "fix the salaries of

all school administrative unit personnel" as set forth in RSA 194-C:5, III. The DOE is mentioned

no less than thirty-five times in RSA 194-C, yet notably absent from the statute is any provision

authorizing the DOE to hear a claim of this nature or issue orders compelling a school

administrative unit to comply with RSA 194-C:5, III.

This is because the state legislature has expressly forbade the DOE from interfering with

a school district or school administrative unit's finances in that manner:

In addition to the powers, duties and functions otherwise vested by law in the
commissioner of the department of education, the office of the commissioner shall...
oversee audit and financial monitoring functions...which shall not assume any
managerial, supervisory, or operational function, or direct action initiated as a result of
the unit's recommendations.
RSA 21-N:4, IX

The DOE's authority to conduct hearings is likewise limited to "all hearings required under the

provisions of RSA 186-C or any state or federal law or regulation." Ms. Green has failed to cite a

statute which grants the DOE to conduct a hearing to determine whether or not the SAU is in

compliance with RSA 194-C:5, III, because no such statute exists. Absent statutory authority, the

DOE lacks jurisdiction over this matter.

Further, an exercise of jurisdiction would violate the separation of powers. In New

Hampshire, the provision of educational services is primarily a legislative function. See New

Hampshire Constitution, Part II, article 83; Claremont School Dist. v. Governor, 138 N.H. 183,

185 (1993). The SAU Board is the governing body of the SAU. RSA 21:48. The SAU voters are

its legislative body. RSA 21:47. The separation of powers doctrine is "violated when one branch
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usurps an essential power of another." Petition of Mone, 143 N.H. 128, 134 (1998); see also

"N.H. CONST. pt. I, art. 37 ("In the government of this state, the three essential powers thereof,

to wit, the legislative, executive, and judicial, ought to be kept as separate from, and independent

of, each other, as the nature of a free government will admit...") Petition of Mone, 143 N.H. at

134. To the extent the SAU Board (of which Ms. Green is a member) chooses not to act in

accordance with a particular statute, the legislature alone has the authority to prescribe

consequences. The DOE cannot assume authority and issue relief without explicit legislative

authorization. Therefore, the DOE lacks jurisdiction to hear this Complaint.

DATED: August 18, 2017

Respectfully Submitted,

School Administrative Unit #55

By their Attorneys,

DRUMMOND WOODSUM & MACMAHON, P.A.

Ja s O'Shaughnessy, Esq. #19719
emetrio Aspiras, Esq. #19518

1001 Elm Street, Suite 303
Manchester, NH 03101
(603) 716-2895
j oshaughnessy@ dwmlaw.com
daspiras@dwmlaw.com

CERTIFICATE OF SERVICE

I hereby certify that a copy of this Motion to Dismiss has been forwarded electronically
on the date set forth above to Peter T. Foley, Esquire, Stephen Berwick and Donna Green. A
hard copy has also been forwarded to Stephen Berwick, via T. T.S. prepaid

O' Shaughnessy, Esq. #19719
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