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THE STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS SUPERIOR COURT

Donna Green

v.

Earl Metzler, et al.

218-2017-CV-006

DEFENDANTS' MOTION TO DISMISS 

NOW COME the Defendants, School Administrative Unit 55 (the "SAU"), Dr. Earl

Metzler, in his official capacity as Superintendent of the Timberlane Regional School District

(the "District"), Peter Bealo in his official capacity as Chairman of the District Board, and

George Stokinger, in his official capacity as Business Manager for the SAU and the District,

collectively "the Defendants," by and through counsel, Drummond Woodsum, and hereby move

this Honorable Court to dismiss the Plaintiff's Complaint. In support thereof, it is stated as

follows:

FACTS 

1. The Plaintiff, Donna Green, is an elected member of the District Board.

2. At the December 15, 2016 Timberlane Regional School Board meeting, Board member

Donna Green made a motion to compel the Business Administrator to create a new report which

delineated the default budget in function and object code detail. The School Board, having

already set and approved the default budget, voted on her motion and it failed.

3. Green, dissatisfied with the vote of the whole School Board and her inability to control

the budget development process in the District, now asks this Court to assist her in obtaining the

exact result the School Board as a whole rejected.



LEGAL ARGUMENT 

4. "Generally, in ruling upon a motion to dismiss, the trial court must determine whether the

allegations contained in the plaintiff's pleading sufficiently establish a basis upon which relief

may be granted." Baer v. new Hampshire Dept. of Educ., 160 N.H. 727, 729 (2010). This

threshold inquiry involves testing the facts alleged in the pleadings against the applicable law.

Williams v. O'Brien, 140 N.H. 595, 598 (1995).

5. The gravamen of Green's Complaint is her request for "access to the 2017-2018 default

budget [for the District] in the function/object code level of detail" and in "electronic spreadsheet

format." Pl.'s Compl. I 33.

6. She seeks a court order that the District has a "duty" to create such a document and a writ

of mandamus ordering the District and its officials to "compile the relevant information in the

function/object code level of detail...and to produce a copy of that budget...in a commonly used

electronic file format." Pl.'s Compl. Ir][ 56, 63.

7. There is no dispute that "a default budget in function and object code does not exist" and

that there is no document in existence which contains the information requested by Green. Pl.'s

Compl. 1 34.

8. Green has no right or authority to require the Defendants to create a document which

does not exist. Moreover, the Court is barred by the separation of powers doctrine from granting

Green's requested relief. Therefore, she lacks standing to assert her claims, her Complaint

involves a nonjusticiable political question, and her entire Complaint must be dismissed.

9. The Board hereby incorporates by reference, as if fully set out herein, its accompanying

Memorandum of Law.



WHEREFORE, the Defendants respectfully request this Honorable Court:

A) DISMISS the Plaintiff's Complaint in its entirety; and

B) For such other relief the Court deems fair and just.

DATED: January 11, 2017

Respectfully Submitted,

The Defendants,

By their Attorneys,

DRUMMOND WOODSUM

77-1
Demetrio Aspiras, Esq. #19518
James O'Shaughnessy, Esq. #19719
100 International Drive, Suite # 340
Portsmouth, NH 03801
(603) 433-3317
daspiras@dwmlaw.com

CERTIFICATE OF SERVICE

I hereby certify that a copy of this Answer has been forwarded, postage prepaid, on the date set
forth above to the Plaintiff, Donna Green, via her counsel, Attorney Lehman. A copy has also
been forwarded via email.

Demetrio Aspiras, Esq. #19518



THE STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS SUPERIOR COURT

Donna Green

v.

Earl Metzler, et al.

218-2017-CV-006

DEFENDANTS' MEMORANDUM OF LAW 
IN SUPPORT OF THEIR MOTION TO DISMISS 

NOW COME the Defendants, School Administrative Unit 55 (the "SAU"), I the

Timberlane Regional School District,2 Dr. Earl Metzler, in his official capacity3 as

Superintendent of the Timberlane Regional School District (the "District"), Peter Bealo

in his official capacity as Chairman of the Timberlane Regional School District Board

("School Board" or "Board"), and George Stokinger, in his official capacity as Business

Administrator4 for the SAU and the District, collectively "the Defendants," by and

through counsel, Drummond Woodsum, and hereby submit the following Memorandum

of Law in Support of their Motion to Dismiss.

The SAU is not a proper party. The SAU is a separate municipal corporation which provides
administrative services to the Timberlane Regional School District. See RSA 194-q; Pl.'s Coinpl. 4. The
SAU's budget and records are not at issue in this case. Although not named as a party, in her Complaint,
Plaintiff requested relief against the Timberlane Regional School District and the Plaintiff's Complaint
concerns the District's budget and/or conduct. Defendants contemporaneously filed a motion to substitute
party to correct this error but if the SAU remains a party, it hereby joins in the Motion to Dismiss.
2 See the contemporaneously filed Motion to Substitute Party.
3 Although Plaintiff's Complaint names the individual defendants, Dr. Metzler, Mr. Stokinger, and Mr.
Bealo, in both their "individual and representative capacities," Plaintiff makes no allegations against those
defendants in their individual capacities and they are not proper parties. See Section I(a).
Plaintiff mistakenly refers to Stokinger as the Business Manager but his official title is Business

Administrator.
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INTRODUCTION 

At the December 15, 2016 Timberlane Regional School Board meeting, Board

member Donna Green made a motion to compel the Business Administrator to create a

new report which delineated the default budget in function and object code detail. The

School Board, having already set and approved the default budget, voted on her motion

and it failed. Green, dissatisfied with the vote of the whole School Board and her

inability to control the budget development process in the District, now asks this Court to

assist her in obtaining the exact result the School Board as a whole rejected. Green's

Complaint is nothing more than a politically motivated publicity stunt, and one which has

already garnered the attention of the news media. Green, aside from being an outspoken

Board member, lacks both legal standing and a legal basis to foist her philosophical

views upon this honorable Court. No person's subjective dissatisfaction in a political

process is sufficient to maintain a lawsuit. Given the dubious genesis and weak legal

basis for this Complaint, it should be summarily dismissed so that the School Board as a

whole and the School District can move forward with the preparation of its annual budget

and presentation to the voters.

SUMMARY OF COMPLAINT 

Donna Green is an elected member of the Timberlane Regional School District

Board. Pl.' s Compl. 1 1. The District utilizes the official ballot form of meeting

(commonly referred to as SB2) for "voting on all issues before the voters," including the

adoption of yearly budgets. Pl.' s Compl. 115 ; RSA 40:13. Each year, the District presents

the voters with a proposed operating budget and discloses a default budget which, by law,

5 Although Green asserts that the District has "adopted the 'official ballot' form of budgeting," RSA 40:13
sets forth a form of voting, not budgeting, and the official ballot method of voting is used for all issues,
including, but not limited to, the adoption, but not the creation, of budgets.
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takes effect if the voters fail to approve an operating budget. Pl.'s Compl. TR 11, 13; RSA

40:13(X). As part of this yearly budgeting process, the District is required to complete

and submit a default budget form, entitled MS-DS, to the Department of Revenue

Administration ("DRA"). Pl.'s Compl. (I[ 13, Pl.'s Ex. #1. The form reflects the

"[a]ppropriations contained in the previous year's operating budget... [deductions and

increases to the previous year's operating budget...and...[o]ne-time expenditures as

defined under subparagraph IX(b)." RSA 40:13(IX)(b); see Pl.'s Ex. #1.

Prior to completing and submitting the default budget form, the Business

Administrator, at the direction of the Superintendent, presents the School Board with the

default budget data in a spreadsheet format. See Pl.'s Ex. #5 (the "Default Budget

Spreadsheet"). The School Board reviews this document in public meetings and, although

conveniently omitted from Green's complaint, the School Board discusses the Default

Budget Spreadsheet, and information contained therein, with the Business Administrator

at public meetings. Pl.'s Compl. II 34, 76; Pl.'s Ex. #3; see December 6, 2016

Timberlane Regional School District Board Meeting video,

https://vimeo.com/album/255898/video/194723714, last accessed January 10, 2017.

The MS-DS form contains a section for "School Board or Budget Committee

Certifications" where school board members, if they sign, certify under penalty of perjury

that they "have examined the information contained in this form and to the best of [their]

ability and belief it is true, correct and complete." Pl.'s Compl. 1[14, Pl.'s Ex. #1.

Predictably, as she has refused to sign every mandatory report that the School District has

filed with the DRA and the DOE since she was elected to the School Board, Green again

refused to sign the 2016-2017 MS-DS form in the Spring of 2016 "because she did not
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have the underlying budget detail to make a good-faith certification that the default

budget submission was 'true, correct and complete'" to her personal satisfaction.6 Pl.'s

Compl. 15. Green rightly anticipates that she will be presented with the 2017-2018

MS-DS form for the District's default budget. Pl.'s Compl. 9I 16.

For each of the past two budget years, the District's default budget was greater

than the proposed operating budget for that year. Pl.'s Compl. ¶ 28. Although Green

recognizes that there are certain circumstances where a default budget would be greater

than a proposed operating budget, Green lacks a subjective understanding as to why this

has been the case for the District the past two years. Pl.'s Compl. 30; id. n. 3. As a

result, on December 11, 2016, Green emailed a request to the Superintendent and his

assistant, Cathy Belcher, for a new default budget report containing additional function

code and object code details (a "Detailed Default Budget Report") rather than the Default

Budget Spreadsheet. Pl.'s Ex. #2.

Green did so in anticipation of a December 15, 2016, School Board meeting

where budgetary issues were on the agenda, including the default budget. Id. Although

omitted from her Complaint, there is no dispute that Green was informed that a Detailed

Default Budget Report had never been created and did not exist and. Thereafter, Green

continued to request that the District produce the nonexistent document. Pl.'s Compl. 1

6
Green refused to sign the 2014, 2015, and 2106 MS-22 forms which is the report filed with the DRA of

all appropriations actually voted on at the annual meeting. See RSA 21-J:34; Rev 1111.02.
Green refused to sign the 2014, 2015, and 2016 MS-DS report which is the aforementioned Default Budget
form filed by the DRA. Green refused to sign and certify the final versions of the 2015 and 2016 Warrants
which were presented to the voters at the deliberative sessions. See RSA 21-J:34. Green refused to sign the
2014, 2015, and 2016 MS-25, which is School Financial Report filed with the DRA at the end of every
fiscal year. See RSA 21-J:34; Rev 1111.04. She refused to sign the 2014, 2015, and 2016 DS-25, which is
the Annual Financial Report filed with the New Hampshire State Department of Education ("DOE") at the
end of every fiscal year.
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38; Pl.'s Ex. #2. Green made these requests, with at least one request characterized as a

RSA 91-A right to know request, via email, phone and in person. Id.

At the December 15, 2016 School Board meeting, Green again asked to see a

default budget report containing additional function code and object code details for the

2017-2018 default budget. Pl.'s Compl. 9I 33. At that meeting, the Superintendent,

Business Administrator,7 and Board Chair each informed Green that no such document or

report had ever been created or existed. Pl.'s Compl. 34. Nonetheless, Green requested,

via motion,8 that the Board receive the default budget in function/object code detail; i.e.

to order the creation of a Detailed Default Budget Report. Pl.'s Compl. 9I 34. A majority

of the Board voted against the proposed action. Pl.'s Compl. 34. Thereafter, the

Defendants have repeatedly informed Green that producing a document showing the

requested information "would require additional work" because the document does not

exist. Pl.'s Compl. ¶ 37.

Notwithstanding her lack of a Detailed Default Budget Report, Green claims that

she has still been able to "identif[y] several one-time expenditures which should have

been deleted from the default budget." Pl.'s Compl. ¶ 43; Pl.'s Ex. #4. Notwithstanding

her lack of a Detailed Default Budget Report, Green claims that she has still been able to

"identif[y] instances in which the defendants have created a default budget that shows

apparent increases in aggregated line items." Pl.'s Compl. 44; Pl.'s Exs. #4-5. Despite

publically raising her concerns with these alleged discrepancies, Green subjectively

Although omitted from Green's Complaint, the Business Administrator is tasked by the Superintendent
and the Board with creating the default budget as represented on the MS-DS which ostensibly why Green
named Stokinger as a defendant.
8 Although Green's Complaint is intentionally vague with respect to the nature of her "request," there is no
dispute that Green formally moved for this Board action, the Board voted, and Green's motion was not
carried, as reflected in the District's meeting minutes.
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believes that she still needs a copy of the default budget in "function/object code" detail

in order to "perform her basic duties as a member of the TRSB." Pl.'s Compl. 9145. This

is a position expressly rejected by the Governing Body itself. Pl.'s Compl. 134. Green

asserts, without a factual basis, that the District is somehow artificially inflating the

default budget numbers, despite having questioned the Business Administrator at length

in public session regarding his process and the information contained on the MS-DS.

Pl.'s Compl. 9131.

LEGAL STANDARD 

"Generally, in ruling upon a motion to dismiss, the trial court must determine

whether the allegations contained in the plaintiff's pleading sufficiently establish a basis

upon which relief may be granted." Baer v. new Hampshire Dept. of Educ., 160 N.H.

727, 729 (2010). This threshold inquiry involves testing the facts alleged in the pleadings

against the applicable law. Williams v. O'Brien, 140 N.H. 595, 598 (1995).

ARGUMENT 

The gravamen of Green's Complaint is her request for "access to the 2017-2018

default budget [for the District] in the function/object code level of detail" and in

"electronic spreadsheet format." Pl.'s Compl. 9133. Although there is no dispute that "a

default budget in function and object code does not exist" and there is no document in

existence which contains the information requested by Green, this hypothetical document

is referred to in this memo as the Detailed Default Budget Report. Pl.'s Compl. 91. 34.

Because the Detailed Default Budget Report does not exist, Green did not bring a claim

under RSA 91-A. See RSA 91-A:4, VII ("Nothing in this chapter shall be construed to

require a public body or agency to compile, cross-reference, or assemble information into a

form in which it is not already kept or reported by that body or agency.") Instead, Green
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seeks a court order that the District has a "duty" to create such a document and a writ of

mandamus ordering the District and its officials to "compile the relevant information in

the function/object code level of detail...and to produce a copy of that budget...in a

commonly used electronic file format." Pl.'s Compl. II 56, 63. As the Board considered

this request already, pursuant to a motion at a public Board meeting, voted and then

rejected her proposal that it exercise its authority to order the creation of a Detailed

Default Budget Report, Green cannot not now obtain through the judicial system what

she failed to achieve through the political process. The very nature of her Complaint

violates the separation of powers doctrine and has no basis in law.

I. Preliminary Issues

A. All claims against the individual defendants in their individual
capacities must be dismissed for failure to state a claim.

Green's Complaint names the individual defendants, Dr. Metzler, Mr. Stokinger,

and Mr. Bealo, in both their "individual and representative capacities." Pl.'s Compl. IN 2,

3, 5. However, "[w]ith respect to personal liability for public officials and employees, the

doctrines of qualified immunity and official immunity provide immunity for wrongful

acts committed within the scope of their government employment." Everitt v. General

Elec. Co., 156 N.H. 202, 209 (2007); see also RSA 99-D:1; RSA 31:104. Moreover,

Green's Complaint is devoid of any allegations against the individual defendants in their

individual, as opposed to official, capacities and "bare allegations of malice should not

suffice to subject government officials either to the costs of trial or to the burdens of

broad-reaching discovery." Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982).

Therefore, any claims against the individual defendants in their individual capacities must

be dismissed.
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B. Green lacks standing to assert claims on behalf of voters of the
District.

Green also appears to assert some or all of these claims "as the representative of

the voters who elected her to her position." Pl.'s Compl. 1170. However, in order "[f]or a

court to hear a party's complaint, the party must have standing to assert the claim." Gen.

Elec. Co. v. Comm'r, N.H. Dept of Revenue Admin., 154 N.H. 457, 461 (2006). IA]

party's standing to bring suit is a question of subject matter jurisdiction, which may be

addressed at any time." Eby v. State, 166 N.H. 321, 334 (2014). "Except as provided in

Part II, Article 74 and similar to the case or controversy requirement of Article III,

standing under the New Hampshire Constitution requires parties to have personal legal or

equitable rights that are adverse to one another... with regard to an actual, not

hypothetical, dispute." Duncan v. State, 166 N.H. 630, 642 (2014)(internal quotations and

citations omitted).

With the exception of class actions, it is well settled that plaintiffs lack standing to

assert the rights of others. See Gill v. Gerrato, 156 N.H. 595, 599 (2008). Green has not

and cannot assert a class action in this case, namely because she lacks standing herself, as

discussed below. Moreover, to the extent Green asserts claims on behalf of taxpayers, the

New Hampshire Supreme Court has repeatedly rejected this kind of general taxpayer

standing, even in the face of legislative attempts to overrule the Court's precedent. See

Duncan v. State, 166 N.H. 630, 639-640 (2014) (acknowledging that the legislative

"intent of the 2012 amendment was to restore taxpayer standing" but holding the

amendment unconstitutional because it allows a court to render advisory opinions). While

Green may have legitimate political interests in the conduct of the Defendants, the

Duncan Court held that "the generalized interest in an efficient and lawful
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government... [is] not sufficient to meet the constitutional requirements necessary for

standing to exist." Duncan, 166 N.H. at 648. Therefore, to the extent Green attempts to

disguise her self-motivated demands as a legal claim brought on behalf of her

constituents, because she is an elected official, the proper venue for her complaint is the

representative process. Her complaint is not legal but political, and she lacks standing to

assert the rights of voters or taxpayers.

II. This Court lacks jurisdiction to entertain Green's Complaint because it
involves a nonjusticiable political question and her requested relief is
barred by the separation of powers doctrine.

The resolution of Green's claims would require this Court to insert itself into the

very core of the School Board's legislatively mandated authority, in violation of the

separation of powers doctrine. The separation of powers doctrine is "violated when one

branch usurps an essential power of another." Petition of Mone, 143 N.H. 128, 134

(1998); see also "N.H. CONST. pt. I, art. 37 ("In the government of this state, the three

essential powers thereof, to wit, the legislative, executive, and judicial, ought to be kept

as separate from, and independent of, each other, as the nature of a free government will

admit..."). The "principle of justiciability prevents judicial violation of the separation of

powers by limiting judicial review of certain matters that lie within the province of the

other two branches of government." Petition of Mone, 143 N.H. at 134. The New

Hampshire Constitution vests exclusive authority to the legislature to provide and

regulate public education and, having delegated much of that authority to local school

districts, the adequacy of the Default Budget Spreadsheet and the MS-DS form is a

political question that this Court cannot adjudicate without violating the separation of

powers doctrine.
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A. The New Hampshire Constitution vests exclusive authority to the
legislature over public education.

Part II, Article 83 of the New Hampshire Constitution provides that "it shall be

the duty of the legislators and magistrates, in all future periods of this government, to

cherish the interest of literature and the sciences, and all seminaries and public schools."

See also Claremont School District, 138 N.H. at 187 ("The language commands, in no

uncertain terms, that the State provide an education to all its citizens and that it support

all public schools."). The General Court delegated this duty to provide education to local

school districts. RSA 189:1-a; Claremont School District v. Governor, 138 N.H. 183

(1993). "Like other municipal corporations, each school district consists of a legislative

and a governing body. The legislative body is the school district meeting. The governing

body is the school board." Foote v. Manchester School District, 152 N.H. 599, 603

(2005). As the governing body, "[a] school board is charged with managing a local

school system to the best of its ability." Baker v. Hudson School District, 110 N.H. 389,

391 (1970).

Each year, in carrying out its duty, the local school district board is required to

"prepare an annual budget in accordance with RSA 32 and comply with all federal and

state laws and rules." Ed 303.01(e); Pl.'s Compl. ¶ 50. To assist the local school district

board in this task, the superintendent, who acts as the "executive officer of the local

school district," is specifically charged with "planning and managing the administrative

and leadership services of the local school district," including "finance" services, such as

"developing and maintaining an accounting system and financial reporting procedures."

Ed 302.01, 302.02(e). The superintendent is "directly responsible to the local school
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district" and may nominate assistants, including "business administrators," to assist him

in fulfilling his duties. Ed 302.01(h).

Here, there is no dispute that the Superintendent, through the Business

Administrator, provided the School Board with the Default Budget Spreadsheet and that

the School Board considered, discussed, and voted to accept the default budget figures

for inclusion on the MS-DS form. Pl.'s Ex. #3. Here, there is no dispute that the

Superintendent will cause the Business Administrator to complete the MS-DS form. Pl.'s

Compl. 1 16. Green disputes the efficacy of the Default Budget Spreadsheet provided by

the Business Administrator, claiming that she needs a Detailed Default Budget Report in

order for her to "perform her basic duties as a member of the TRSB." Pl.'s Compl. 9145.

B. The District does not have a duty to create a document explaining
the default budget in the same manner it creates its operating
budget.

At the heart of Green's Complaint is her flawed hypothesis that because RSA

40:13, XI(a) "requires that the default budget be based on the prior year's operating

budget" and certain regulations "require that the operating budget be maintained and

executed in a function code/object code level of detail," then the law must require the

District to prepare a default budget in the same way as the operating budget. Pl.'s Compl.

(1[ 36. In essence, Green conflates the regulations governing the method of accounting and

developing the operating budget with the method of determining the default budget. See

Pl.'s Compl. 9126 ("The [DRA] rules...require each school district to maintain its budget

through the use of established lines denoted variously as 'function code' and 'object

code'"). Green is likely confused because she fails to understand that the default budget

is not an actual budget that is maintained on any ongoing basis as part of the District's
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accounting system and because there is a separate and independent requirement for

reporting expenditures on DRA forms, such as the MS-27, other than the MS-DS.

In her Complaint, Green relies on Rev 1101.10 and Rev 1101.19 as the source of

authority for her flawed theory that the District is obligated to provide a so-called object

code and function code level version of the default budget. However, Green confounds

the difference between the regulations governing the District's accounting system and

budget preparation and the statute governing the default budget determination. Her

confusion is understandable on the part of a lay board member and is exactly why school

districts employ financial professionals, such as the Business Administrator, to maintain

their accounts, produce required reports, and complete required forms. See RSA 194-C:4,

II (requiring every school district to provide superintendent services, including the

implementation of administrative services to oversee the preparation of the annual

budget).

Green's logic fails for two basic reasons. First, the entire Rev 1000 regulation

was established by the DRA to assist each New Hampshire school district with the

preparation of its annual operating budget. RSA 21-J:34. Rev 1100, et seq., entitled

Financial Source Coding for Local Educational Agencies, simply sets forth various rules

regarding the "accounting system" used by local school districts to prepare their annual

operating budgets. For instance, RSA 21-J:34, VI (a) requires each school district with a

budget committee to file the budget with the DRA within 20 days of the adoption of the

budget: "Mlle governing body of the . . . school district . . . or the budget committee in

towns operating under the municipal budget law, shall file the budget within 20 days of

the close of the annual or special meeting." The Commissioner of the DRA uses the
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information provided by the school districts compute each school district's annual tax

rate. RSA 21-J:34

The Rev 1100 rules establish the codes used to categorize the type of expenditure

or revenue source in school district budgets. Rev 1101.10 defines "Function code" to

"mean[] the 4-digit code used to signify expenditures for a particular activity within the

accounting system." Rev 1101.19 defines "Object code" to "mean[] a 3-digit code added

to a function code which signifies a particular service or commodity obtained. Below the

subject code line of the MS-27 form are a number of sub categories which are the object

codes. The object codes are not listed on the MS-27 form, but, but are summarized by

subject code. There are typically hundreds of object code lines in a school district budget

because there are many different categories of expenditures. The Rev 1100 rules do not

apply to how the default budget is determined. In fact, the terms "default" and/or "default

budget" do not appear anywhere in the Rev 1100 rules because these rules apply to the

preparation of the operating budget.

Second, Green's reliance on the Rev 1100 rules is unavailing because the "default

budget," unlike the operating budget, is a statutory bottom line number that functions as a

fiscal fail-safe in the event the proposed operating budget fails at the ballot. See RSA

40:13(X)("If no operating budget is adopted, the local political subdivision either shall be

deemed to have approved the default budget or the governing body may hold a special

meeting..."). It is not a figure "set" by the political subdivision but is merely a figure

determined by the school board, with the assistance of the administrators, in accordance

with a specific statutory formula. See RSA 40:13(IX)(b). The statute sets forth the

District's limited obligations with respect to the default budget as follows:
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The default budget shall be disclosed at the first budget hearing held
pursuant to RSA 32:5 or RSA 197:6. The governing body, unless the
provisions of RSA 40:14-b are adopted, shall complete a default budget
form created by the department of revenue administration to demonstrate
how the default budget amount was calculated.
RSA 40:13(XI)(a).

There is no dispute that each year the District "complete[d] [the] default budget

form created by the department of revenue administration," the MS-DS. Id.; Pl.'s Compl.

9I 113-15. The statute also sets forth the information required to be included on the MS-

DS form, including the "[a]ppropriations contained in the previous year's operating

budget...[r]eductions and increases to the previous year's operating budget...and...[o]ne-

time expenditures as defined under subparagraph IX(b)." RSA 40:13(IX)(b). However,

by law the DRA, not the District, creates the form, and the District is specifically required

to use whatever form the DRA creates. Notably, Green does not allege that the MS-DS

form prepared by the District fails to contain the information required by RSA

40:13(XI)(a). Instead, Green complains that she has not received enough information to

be able to certify that the default budget is correct. She wants the District to do more than

is required by either RSA 40:13 or the DRA. She wants the District to create a new

document which breaks down the default budget by subject code and object code. Thus,

Green's request for more information does not arise out of law or a legal right or

entitlement; rather, her complaint arises out of her subjective view that the law should be

different, which is political question for the General Court to resolve and/or an

administrative agency like the DRA to address.

Additionally, Green has not asserted that she was prevented from reviewing the

prior year's appropriations or other financial data captured during the operation of the

District. Instead, she asks this Court to fight her political battles and obtain a directive the
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School Board already refused to issue: an order compelling the Superintendent and

Business Administrator to create a new document that shows the object code level of

detail for the Default Budget, when that level of detail is not even required on the MS-27

report that is filed with the DRA with respect to the operating budget.9 There is no DRA

rule which requires the use of function and object codes on the MS-DS, and the statute

governing the determination of the default budget makes no reference to function code let

alone object code. While the legislature and the DRA could require that that the default

budget and the MS-DS require the same use of "function codes," they did not, and the

Defendants have no duty to create a Detailed Default Budget Report.

C. Green's Complaint is nonjusticiable because it is a political issue
already resolved by the School Board.

Because the state does not impose any particularized requirements with respect to

default budget documents, other than the mandated MS-DS form, the authority to impose

any heightened requirement or order the creation of a special report lies exclusively with

the governing body, the School Board. See Ed 302(c)("[A]dministrative and leadership

services [provided by the superintendent and his assistants] shall be defined and directed

by the governing body employing the superintendent."). On December 15, 2016, Green

formally moved that the School Board take action to receive the default budget in her

requested format, i.e. as a Detailed Default Budget Report. Pl.'s Compl. ([[ 34. The School

Board, as the governing body of the school district and in a public vote, declined to order

the creation of such a document. Therefore, Green's request is clearly nonjusticiable and

her entire Complaint must be dismissed.

9 The MS-27 (i.e., the School Budget Form, was created by the DRA and specifically requires the use of
"function codes" but not object codes. See Rev 1111.07(c)(2). Thus, even the MS-27 does not require the
use of object codes.
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III. Green lacks standing to assert her claims because an individual board
member has no more right to government access or information than any
other member of the public.

In an effort to overcome the separation of powers issue, Green cloaks her request

as one of access, as if her request was a right to know claim under RSA 91-A seeking

access to documents which already exist. Green asserts, without citing a single source of

authority, that as a member of the School Board she has broader rights to information and

documents than other members of the public. Pl.'s Compl. 911 20, 41, 48, 54, 55, 69, 70.

The crux of Green's argument is that "[w]ithout access to function/object code level

detail [of the default budget]...it is not possible for [her] to examine the default budget in

enough detail to know with the certainty required to perform her basic duties as a

member of the TRSB." Pl.'s Compl. 1 45. However, an individual member of a board

has no independent authority or rights separate and distinct from that of the collective

body. See Winslow v. Town of Holdemess Planning Bd., 125 N.H. 262, 268 (1984)(

"mere participation by one disqualified member [can be] sufficient to invalidate the

tribunal's decision because it [is] impossible to estimate the influence one member might

have on his associates.")(citing Rollins v. Connor, 74 N.H. 456 (1908)). Because she has

no rights beyond that of any other citizen, she lacks standing to maintain the instant

Complaint. See Asmussen v. Commissioner, New Hampshire Dept. of Safety, 145 N.H.

578, (2000)(standing inquiry focuses on whether the party suffered a legal injury against

which the law was designed to protect).

While the New Hampshire Supreme Court has never specifically addressed the

issue of individual board members' rights and authority, perhaps because it is so obvious,

under the legal framework applicable to municipal boards it is clear that the authority

granted to a municipal board is not conferred to individual board members acting
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unilaterally. See Bangor Area Educ. Ass'n v. Angle, 720 A.2d 198, 201 (Pa.

1998)(rejecting assertion "that the authority granted to the Board as a whole to review the

personnel files of teachers can be inferred to individual Board members who act

unilaterally" and finding that the law "confers no authority upon individual school board

members to act unilaterally under the guise of carrying out the responsibilities of a board

as a whole. The law is clear that actions by a school board are taken by collective

authority.")

For example, actions taken by board members have no legal effect unless voted

upon by the board at a meeting which complies with quorum requirements. See RSA 91-

A. Likewise, school board members enjoy insulation from individual liability "for any

vote, resolution, or decision made by said person acting in his or her official capacity in

good faith and within the scope of his or her authority." RSA 31:104. This is because a

school board's authority comes from the legislature charging the body as a whole with

certain duties and, like all municipal boards and officials, "they can only exercise such

powers and perform such duties as are properly incident to the special and limited

authority conferred on them by their office." Rich v. Town of Errol, 51 N.H. 350 (1871).

Further, it is well established that the primary function of a school board is to set

educational and operational policies. Green, like every member of the School Board, is

subject to the policies of the District. Several of these policies, which have been in

existence in the same or similar form for over 30 years, expressly state that individual

board members have no authority. Board Policy BBAA, entitled Board Member

Authority states, in pertinent part:

The authority of individual Board members is limited to participating in actions
taken by the Board as a whole when legally in session. Board members shall not
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assume responsibilities of administrators or other staff members. The Board or
staff shall not be bound in any way by any action taken or statement made by any
individual Board member except when such statement or action is pursuant to
specific instructions and official action taken by the Board.

Board Policy BHC, entitled Board-Employee Communications states, in pertinent part:

However, staff members are reminded that individual members have no special
authority excepting when they are convened at a legal meeting of the Board or
vested with special authority by Board action.

Therefore, Green's rights with respect to government access and information are co-

extensive with any other citizen. It is undisputed that a citizen has no right to "require a

public body or agency to compile, cross-reference, or assemble information into a form in

which it is not already kept or reported by that body or agency." RSA 91-A:4(VII). It is

undisputed that a default budget report that Green requested does not exist. As Green has

failed to identify a single source of law establishing a legal right or entitlement, she lacks

standing to maintain the instant Complaint and all claims against all Defendants must be

dismissed. She should not be permitted to circumvent the political process by seeking a

court order overruling the School Board's political decision. See Pl.'s Compl. 134.

IV. Green is not entitled to any relief.

Assuming arguendo that this Court assumes jurisdiction to entertain Green's

claims, Green is nonetheless entitled to no relief. Green seeks extraordinary remedies in

the form of a declaratory judgment, writ of mandamus, and injunctions. However, Green

has failed to allege a sufficient factual basis and has failed to cite to any law which

would, under any set of circumstances, entitle her to such extraordinary relief. As she is

entitled to no relief, her entire Complaint must be dismissed.
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A. Green is not entitled to a declaratory judgment because she has failed
to establish any right.

RSA 491:22 governs the declaratory judgment process in this Court. RSA 491:22

provides a means to obtain a "judicial declaration as to the existence and effect of a

relation between [the parties]" as well as to "question the validity of a law." Benson v.

N.H. Ins. Guaranty Assoc., 151 N.H. 590, 593 (2004). "The remedy of declaratory

judgment affords relief from uncertainty and insecurity created by a doubt as to rights,

status or legal relations existing between the parties." Id. at 593-94. Green seeks a

declaratory judgment, pursuant to RSA 491:22, that:

a) she has a right to obtain easily produced, non-confidential information in a
useable electronic format within a reasonable period of time following her
request, at no cost to herself....

b) that she has a right to be provided with the 2017-2018 TRSD default budget in
function/object code detail.... [and]

c) that the TRSD and/or SAU #55 have a corresponding duty to produce a
default budget for submission to the TRSB showing the TRSD default budget
in function/object code detail.

Pl.'s Compl. IT 55-57.

Although Green tries to convince this Court that this case is about access to

information, she has not actually been "deprived of [her] right to access relevant, non-

confidential information by [a] political majorit[y]." Pl.'s Compl. 154. Rather, the

document she seeks "access" to does not exist. The so-called "political majority" does not

have "access" to it because it does not exist. Green does not have "access" to it because it

does not exist. Although Green claims she is seeking a declaration of a right to "access,"

she is really seeking a Court order that the Defendants create a new document in the first

place. See Pl.'s Compl. 1156, 57-63, 65.
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"To maintain an action under RSA 491:22 or RSA 541—A:24, a petitioner must

demonstrate that he or she has standing to do so." Avery v. New Hampshire Dept of

Educ., 162 N.H. 604, 607 (2011). A party does not obtain standing under RSA 491:22 by

merely demonstrating that they have suffered some injury. Id. As discussed above, Green

has no more rights than any other citizen when it comes to "access" to governmental

records. Because a citizen cannot "require a public body or agency to compile, cross-

reference, or assemble information into a form in which it is not already kept or reported

by that body or agency," she has no present right which can be adjudicated in this Court

and lacks standing to bring this claim. RSA 91-A:4(VII); RSA 491:22.

B. Green is not entitled to a writ of mandamus because the generation of
the Default Budget Spreadsheet is a discretionary act.

Green is not entitled to a writ of mandamus because, as discussed above, there is

no legal duty on the part of any of the Defendants to generate the document requested by

Green. A writ of mandamus may issue only to compel performance of specific duties as

applied to acts that are ministerial in nature. See Guy J. v. Commissioner of N.H. Dept. of

Education, 131 N.H. 742, 747 (1989)(the decision to lay out roads is discretionary).

Moreover, "[w]hen an official is given discretion to decide how to resolve an issue before

him, a mandamus order may require him to address the issue, but it cannot require a

particular result." Rockhouse Mt. Property owners Assoc. v. Town of Conway, 127 NH

593, 602 (1986)(emphasis added). Here, the Superintendent and Business Administrator

are tasked with informing the School Board of the default budget figures and have chosen

to do so through the creation of the Default Budget Spreadsheet. Green wants this Court

to order a different result, by requiring the Defendants to generate a document with

function code and object code level detail. While, as discussed above, the School Board
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has authority to overrule the Superintendent or Business Administrator's discretion,

Green does not have individual authority to override the Defendants' discretion on this

issue. Therefore the request for a writ of mandamus must be denied.

C. Green is not entitled to an injunction because she has failed to
demonstrate a likelihood of success on the merits.

"An injunction is an exercise of a court's equitable authority, to be ordered only

after taking into account all of the circumstances that bear on the need for prospective

relief." Salazar v. Buono, 559 U.S. 700, 714 (2010). A preliminary or permanent

injunction is "an extraordinary remedy never awarded as of right." Winter v. Natural Res.

Def. Council, Inc., 555 U.S. 7, 20 (2008). Furthermore, an injunction "is only granted

under circumstances where a plaintiff has no adequate remedy at law and is likely to

suffer irreparable harm unless the conduct of the defendant is enjoined. The availability

of injunctive relief is a matter within the sound discretion of the court exercised on a

consideration of all the circumstances of each case and controlled by established

principles of equity." Timberlane Reg'l Sch. Dist. v. Timberlane Reg'l Ed. Ass'n, 114 N.H.

245, 250 (1974).

In order to obtain preliminary injunctive relief, the petitioner must prove each of

the following factors: (1) a present threat of irreparable harm, (2) that there is no adequate

remedy at law, (3) that there is a likelihood of success on the merits, (4) that the public

interest would not be adversely affected if the court granted the injunction. See Unifirst

Corp. v. City of Nashua, 130 N.H. 11, 14 (1987). For a permanent injunction to issue, the

petitioner must first have actual success on the merits. Given its ongoing and perpetual

nature of the permanent injunction must be balanced against the public interest as well as

other remedies at law. 42 Am. Jur. 2d Injunctions § 11.
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For the reasons set forth in detail above, and because Green lacks standing and

has no right to demand that the Defendants create a Detailed Default Budget Report,

Green's request for an injunction must be denied. All of Green's claims have been

asserted without any basis in state law, state regulation, or even the common law. Green

has suffered and will suffer no cognizable legal harm, is not entitled to any remedy, and

therefore cannot demonstrate a likelihood of success on the merits. Moreover, the public

interest in maintaining the integrity of the political process would be adversely affected if

this Court grants an injunction because the Court would necessarily be overriding the will

of a governing body with the desires of a single board member.

CONCLUSION 

Green's Complaint should be summarily dismissed so that the School Board as a

whole and the School District can move forward with the preparation of its annual budget

and presentation to the voters. The judicial system is not the appropriate arena to air one's

political grievances. Whatever complaints Green has must be addressed through the

political process, through public meetings, and at the polls, not at the courthouse.

Respectfully Submitted,

The Defendants,

By their Attorneys,

DRUMMOND WOODSUM
DATED: January 11, 2017 :7(

Demetrio Aspiras, Esq. #19518
James O'Shaughnessy, Esq. #19719
100 International Drive, Suite # 340
Portsmouth, NH 03801
(603) 433-3317
daspiras@dwmlaw.com 
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Memorandum has been forwarded, postage prepaid, on
the date set forth above to the Plaintiff, Donna Green, via her counsel, Attorney Lehman.
A copy has also been forwarded via email.

Demetrio Aspiras, Esq. #19518
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Court Name:

Case Name:

Case Number:
(if known)

THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH
http://www.courts.state.nh.us

Rockingham Superior Court

Donna M. Green v. Earl Metzler, et al.

218-2017-CV-00006

ACCEPTANCE OF SERVICE

Acceptance of Service: (Select One)

171 Counsel for the following defendant(s):

Earl Metzler, and Peter Bealo, 30 Greenough Road, Plaistow,NH 03865
(Name) (Address)

and George Stokinger, and 30 Greenough Road, Plaistow, NH 03865
(Name) (Address)

SAU #55, and TRSD 30 Greenough Road, Plaistow, NH 03865
(Name) (Address)

❑ l will be representing myself (self-represented party),
and waive(s) all formalities of service, accept(s) service of the Summons issued by the Court in this

case and enter(s) the following appearance:

Type of Appearance: (Select One)

7 Appearance ❑ Limited Appearance

If limited appearance, describe scope of representation:

(603) 382-6619 
(Telephone Number)

(603) 382-6619
(Telephone Number)

(603) 382-6619
(Telephone Number)

I certify that on this date I provided a copy of this document to the individual(s) identified in the
Summons as a party who should receive a copy of my Appearance and any other party who has filed
an Appearance in this case by: Ei Hand-delivery OR EI US Mail OR 7 Email (only when there is
prior agreement of the parties to use this method of service).

01/11/2017
Date

100 International Drive, Ste. 340 
Mailing Address Line 1

Portsmouth, NH 03801 
Mailing Address Line 2

(603) 433-3317 
Telephone

Sign re

Hemetrio F_ Aspirns, III
Printed Name

irlaspirnsOdwmlaw_com
Email Address

19518
NH Bar ID # if attorney

NHJB-2961-S (04/14/2015)



THE STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS SUPERIOR COURT

Donna Green

v.

Earl Metzler, et al.

218-2017-CV-006

SCHOOL ADMINISTRATIVE UNIT 55 AND 
THE TIMBERLANE REGIONAL SCHOOL DISTRICT'S

MOTION TO SUBSTITUTE PARTY 

NOW COME School Administrative Unit 55 (the "SAU"), and Timberlane Regional

School District (the "District") and hereby move this Honorable Court to substitute the District

as a party in place of the SAU. In support thereof, it is stated as follows:

1. The SAU is not a proper party.

2. The SAU is a distinct municipal corporation. The SAU provides services to both the

Timberlane Regional School District and the Hampstead School District. See RSA 194-

C; Pl.'s Compl. 14.

3. The SAU's budget, records, and operations are not at issue in this case.

4. Although not named as a party, in her Complaint, Plaintiff requested relief against the

Timberlane Regional School District and the Plaintiff's Complaint concerns the District's

budget and/or conduct.

5. By improperly naming the SAU as a party, the Plaintiff is subjecting the Hampstead

School District to unnecessary expenses unrelated to the operations of that district.

6. Therefore, the SAU and the District respect that this Honorable Court substitute the

District as a named defendant in place of the SAU.



WHEREFORE, the SAU and the District respectfully request that this Honorable Court:

A) Remove the SAU as a party in this case; and

B) Substitute the District in its place; and

C) For such other relief the Court deems fair and just.

DATED: January 11, 2017

Respectfully Submitted,

School Administrative Unit 55, and

The Timberlane Regional School District

By their Attorneys,

DRUMMOND WOODSUM

Demetrio Aspiras, Esq. #19518
James O'Shaughnessy, Esq. #19719
100 International Drive, Suite # 340
Portsmouth, NH 03801
(603) 433-3317
daspiras@dwmlaw.com

CERTIFICATE OF SERVICE

I hereby certify that a copy of this Motion has been forwarded, postage prepaid, on the date set
forth above to the Plaintiff, Donna Green, via her counsel, Attorney Lehman. A copy has also
been forwarded via email.

Demetrio As #19518



Court Name:
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Case Number:
(if known)

THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

http://www.courts.state.nh.us

Rockingham Superior Court

Donna M Green v Earl Metzler, et al

218-2017-CV-00006

APPEARANCE/WITHDRAWAL
APPEARANCE
Type of appearance (Select One)

WI Appearance ❑ Limited Appearance (Civil cases only)

If limited appearance, scope of representation:

Select One:

6K1 As Counsel for:
Timberlane Reg. School District 30 Greenough Road, Plaistow, NH 03856
(Name) (Address)

(603) 382-6619 
(Telephone Number)

(Name) (Address) (Telephone Number)

(Name) (Address) (Telephone Number)

❑ I will represent myself (self-represented)
WITHDRAWAL
As Counsel for 

Type of Representation: (Select one)

Appearance:
❑ Notice of withdrawal was sent to my client(s) on:   at the following address:

❑ A motion to withdraw is being filed.

❑ Limited Appearance: (Select one)
❑ I am withdrawing my limited appearance as I have completed the terms of the limited
representation.

❑ The terms of limited representation have not been completed. A motion to withdraw is being
filed.

I certify that on this date I provided a copy of this document to the parties who have filed an
appearance for this case by: ❑ Hand-delivery OR ❑ US Mail OR Email (only when there is prior
agreement of the parties to use this method of service).

---k '1 '17
37i,

01/11/2017
Date

1001 Elm Street, #303
Mailing Address

Manchester, NH 03101-1845

(603) 716-2895
Telephone

Signature

James A. O'Shaughnessy
Printed Name

Joshaughnessy@dwmlaw.com
Email Address

19719
NH Bar ID # if attorney

NHJB-2318-S (03/24/2014)
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representation.

111 The terms of limited representation have not been completed. A motion to withdraw is being
filed.

I certify that on this date l provided a copy of this document to the parties who have filed an
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Date

100 International Drive, #340
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