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I am writing in response to your complaint filed on behalf of the Timberlane Regional 
School District (hereinafter "Timberlane") regarding the incompatibility of offices held by 
Joshua Homs. According to the complaint, Timberlane is a cooperative school district 
comprised of the Towns of Atkinson, Danville, Plaistow and Sandown. The complaint alleges 
that Mr. Homs is a member of Timberlane's Budget Committee, while at the same time serving 
on the Town of Danville's Board of Selectman. 

RSA 669:7 states in pertinent part that "[n]o selectman, town manager, school board 
member except a cooperative school board member, full-time town, village district, school 
district except a cooperative school district, or other associated agency employee or village 
district commissioner shall at the same time serve as a budget committee member-at-large under 
RSA 32." Also relevant to this discussion is RSA 32: 15, V, which similarly provides that"[ n ]o 
selectman, town manager, member of the school board, village district commissioner, full-time 
employee, or part-time department head of the town, school district or village district or other 
associated agency shall serve as a member-at-large." Budget committee membership specific to 
a cooperative school district is governed by RSA 195: 12-a, I, which prohibits cooperative school 
board members from serving on the respective district's budget committee, with the exception of 
one school board member appointed by the board's chairperson. 

The above statutory scheme has been interpreted to apply to offices within the same 
political subdivision, meaning that a member of the governing body cannot serve as a member
at-large on the budget committee serving the same political subdivision. The common law 
doctrine of incompatible of offices precludes an individual from holding two offices when one 
office is subordinate to the other, as the governmental checks and balances are eliminated 
because an individual is reviewing his or her own work. Town of Littleton v. Taylor, 138 N.H. 
419, 423 (1994). 
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In Town of Littleton, the New Hampshire Supreme Court held that a seated town 
selectman's employment at the public library did not violate the common law doctrine of 
incompatible offices. Id. at 424. In coming to this conclusion, the Court considered that the 
Littleton Board of Library Trustees (hereinafter "the Trustees") was the governing board of the 
library. Id. at 422. The Trustees were publicly elected and vested with the custody and 
management of the library and of all the property of the town relating thereto, excepting trust 
funds held by the town. Id. The Trustees adopted and maintained bylaws which governed the 
library. Id. The library budget was funded by both town taxes and private sources. Id. The 
Trustees determined how to expend, and had the power to expend, all funds provided to the 
library. Id. What the Court considered most important was that the town had no power to 
discontinue the library. Town of Littleton, 138 N.H. at 423. 

In contrast, the Court has held that membership on a school district's prudential 
committee (officers of the school district) is incompatible with the position of auditor of that 
same school district. Cotton v. Phillips, 56 N.H. 220, 223 (1875). The Court took into account 
that committee members administered the affairs of the school district, took custody of and 
disbursed the money apportioned to the district, and made contracts with school teachers. Id. 
The auditors examined the accounts and vouchers of the committee and reported their findings. 
The Court found the two offices were incompatible because an auditor sat in judgment on the 
acts of the committee, and could conceal a misappropriation of funds from the district. Id. 

The governing body for the Town of Danville is the Board of Selectmen. RSA 21 :48. 
As a selectman, Mr. Horns, along with his fellow selectmen, is responsible for managing the 
prudential affairs of the Town of Danville. RSA 41 :8. The selectmen are responsible to prepare, 
publish and make available to the voters the annual report, giving a particular account of all their 
financial transactions during the fiscal year and the financial condition of the town at the close of 
the fiscal year. RSA 41:13, :14. Selectmen likewise produce various reports for submission to 
the commissioner of revenue administration, necessary to compute and establish the tax rate for 
the town. RSA 21-1:34. The selectmen are also responsible to timely issue and post the warrant, 
warning of any town meeting. RSA 39:2. 

The governing body of a cooperative school district is the school board. RSA 21 :48. 
The school board is responsible for providing an education to all pupils within the school district 
and for establishing the structure, accountability, advocacy, and delivery of instruction in each 
school operated and governed in its district. See RSA 195:5; see also RSA 189:1-a, I, II. Similar 
to the board of selectmen, the school board is responsible to prepare, publish and make available 
to the voters an annual report on the financial condition of the school district. See RSA 189:28-a. 
Under RSA 21-1:34, it is the school board's responsibility to submit the required reports to the 
commissioner of revenue administration. In school district elections the school board is 
responsible for posting the warrant in the same manner as the selectmen for town elections. RSA 
671 :27. 

The Timberlane Budget Committee, of which Mr. Horns is a member, is responsible to 
(1) prepare the budget for submission to the voters at Timberlane's annual school district; (2) 
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confer with Timberlane's school board and school officials relative to estimated costs and 
revenues; (3) conduct the public hearings required under RSA 32:5, I; and ( 4) to forward copies 
of the final budget to the school district clerk and to deliver two copies of the budgets and 
recommendations upon special warrant articles to the school board at least twenty days before 
the date set for the annual or special meeting. Where Timberlane is a cooperative school district, 
the budget committee is not accountable to the Town of Danville Board of Selectman. As such, 
it does not appear that holding both the offices of selectman and cooperative school district 
budget committee member offends the common law doctrine of incompatible offices. 

The fact that Timberlane is a cooperative school district is a distinguishing characteristic 
in the context of incompatible offices as prescribed by statute. A cooperative school district is 
expressly authorized by the legislature to establish a budget committee. RSA32: 14, I (b ). If a 
school district lies wholly within a town authorized to establish a budget committee, such a 
school district is served by that town's budget committee and membership on the committee 
would be governed by RSA 32: 15. RSA 32: 16, I. Timberlane is a cooperative school district, 
thus membership on its budget committee is governed by RSA 195: 12-a, I. See Sanborn 
Regional Sch. Dist. v. Budget Comm. of the Sanborn Regional Sch. Dist., 150 N.H. 241, 244 
(2003) ("RSA chapter 195 deals specifically with cooperative school districts while RSA chapter 
32 pertains more generally to municipal budget committees, RSA chapter 195 controls over 
conflicting provisions of RSA chapter 32. "). Where RSA 195: 12-a, I, expressly bars all but one 
school board member from serving on the district's budget committee and holds no such 
prohibition for selectman of its member towns, we do not believe the offices of selectman and 
budget committee member of a cooperative school district are incompatible by statute. 

If you have any further questions do not hesitate to contact me. 

Cc: Joshua Horns, Selectman 
David Scanlan, Deputy Secretary of State 

1314198 

Sincerely, 

~~.~ 
Stephen G. LaBonte 
Assistant Attorney General 
Civil Bureau 
603-271-3650 


