
THE STATE OF NEW HAMPSHIRE 
 

ROCKINGHAM, SS       SUPERIOR COURT 
 

Docket No. 15-CV-706 
 

Town of Sandown  
P.O. Box 1756, 320 Main Street 

Sandown, New Hampshire 03873 
 

and 
 

Town of Danville 
210 Main Street 

Danville, New Hampshire 03819 
 

v. 
 

Timberlane Regional School District 
30 Greenough Road 

Plaistow, New Hampshire 03865 
 

MOTION FOR RECONSIDERATION AND CLARIFICATION 
 

NOW COME the Towns of Sandown and Danville, by their respective Boards of 

Selectmen, and through their attorneys, Wadleigh, Starr & Peters, PLLC, and respectfully 

request that this Honorable Court reconsider and clarify its Order issued on August 12, 2015 

saying as follows: 

OVERVIEW 
 

1. In an Order issued on August 12, 2015, this Court denied Petitioners requested 

injunctive relief and invited further memoranda regarding the Petitioners’ standing to bring suit.   

2. As explained more fully below and in the accompanying Memorandum of Law, 

Petitioners have standing to bring their claims for violations of RSA 32 (the “Municipal Budget 

Law”), as well as their claims for violations of RSA 91-A (the “Right to Know” law).  

3. In addition, Petitioners request that this Court reconsider its ruling regarding the 

Respondent’s violations of RSA 32 and RSA 91-A, due to the points of law and fact overlooked 
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and/or misapprehended by the Court, as explained more fully below and in Petitioners’ 

accompanying Memorandum of Law.   

4. Any Motion for Reconsideration must state “with particular clarity, points of law 

or fact that the court has overlooked or misapprehended.”  N.H. Super. Ct. R. 12(e). 

5. Petitioners also request that this Court clarify its ruling regarding Respondent’s 

violations of RSA 91-A. 

6. Finally, Petitioners request that this Court clarify its ruling regarding the unlawful 

encumbrance for an upgrade to the Sandown North Playground.  Although Respondent’s counsel 

represented to the Court that its client would not pursue this action any further, the Court made 

no mention of this in its Order and, upon information and belief, the Respondent has begun 

taking steps toward unlawfully upgrading the playground, despite its assurances to the contrary. 

Petitioners Have Standing to Bring Claims for Violations of the Municipal Budget Law  

7. As set forth more fully in the accompanying Memorandum of Law, the contents 

of which are incorporated by reference as if fully set forth herein, the Court erred in solely 

applying the doctrine of taxpayer standing in New Hampshire to raise constitutional claims to 

this case. See Duncan v. State of New Hampshire, 166 NH 630 (2014).  This case involves 

claims by the Town of statutory breaches by the District that have directly and adversely 

impaired other statutory rights and equitable interests of the Town.  See NH 491:22 (1996) 

(before unconstitutional amendment).  This is not a case that turns solely on taxpayer standing, 

but instead implicates statutory standing.   Both Petitioner towns have standing to bring this 

action as they have both suffered a legal injury – through the violations of RSA 32:7 and RSA 

32:10 - that the law was designed to protect.  Libertarian Party of N.H. v. Sec’y of State, 158 

N.H. 194, 195 (2008).  
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8. In addition, Petitioner Town of Sandown, has standing through its minority 

committee to study withdrawal from the Timberlane Regional School District.  See RSA 195:25 

(“If the committee determines that withdrawal is not feasible or suitable, the town which voted to 

undertake the study may submit a minority report at the same time as the committee report is 

filed with the state board of education” (emphasis added)).  If the Respondent honors the will of 

the voters and the impact the March 2015 vote should have under “No Means No,” the Town’s 

process of developing a minority report and accompanying withdrawal plan is significantly 

simplified.  The Kindergarten students at Sandown North would continue to stay there, Sandown 

Central would be closed, all as intended by the voters’ rejection of Warrant Articles 4 and 11.   

9. Further, and contrary to the Court’s Order, the pre-existing School District statute, 

RSA 195:16-c, applies only to functions performed “by or in behalf of a pre-existing district.”  

This discussion involves a complete withdrawal from the current cooperative school district and 

the subsequent creation of a new district.  

a. Both Towns have Standing to Bring Claims for Violations of RSA 91-A 

10. The Court misapprehended the fact that Ms. Cindy Buco is a Selectwoman from 

the Town of Sandown and was seeking to attend the Consolidation Committee on behalf of the 

Town.  The Court also misapprehended the fact that Ms. Catheen Gorman is a Sandown resident 

and member of the School District and Town Budget Committees and, likewise, was attempting 

to attend the Consolidation Committee meetings on Sandown’s behalf.  In addition, the two serve 

as the Chair and Vice-Chair (respectively) of the Town’s minority committee to study 

withdrawal from the District.  As they were unlawfully shut out from said meetings, the Town 

was harmed by these unlawful actions.  
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11. Moreover, both Petitioners have standing under RSA 91-A as parties aggrieved by 

a Right-to-Know violation.  RSA 91-A:7 (“Any person aggrieved by a violation of this chapter 

may petition the superior court for injunctive relief”). 

12. Corporations, like individuals, can bring RSA 91-A claims, and they act through 

their officials.  See generally Union Leader Corp. v. New Hampshire Housing Finance 

Authority, 142 N.H. 540 (1997).  Here, Petitioners are corporations under New Hampshire law 

and therefore have standing to bring claims under RSA 91-A.  See RSA 31:1 (“Every town is a 

body corporate and politic, and by its corporate name may sue and be sued, prosecute and 

defend, in any court or elsewhere.”)  Further, these rights granted by the Right-to-Know Law are 

based on those established by the New Hampshire Constitution.  See N.H. Const. Art. VIII 

(“Government therefore should be open, accessible, accountable and responsive.  To that end, 

the public’s right of access to governmental proceedings and records shall not be unreasonably 

restricted”).  Petitioners therefore have standing to bring their claims for the requested relief.  

Reconsideration of Denial of Injunctive Relief for Violation of Municipal Budget Law 

13. The Court should reconsider its ruling denying the Petitioners’ requested relief as 

the reasoning for such denial was based on misinterpretations of both fact and law.   

14. “A preliminary injunction is a provisional remedy that preserves the status quo 

pending a final determination of the case on the merits.”  N.H. Dep’t of Envtl. Servs. v. Mottolo, 

155 N.H. 57, 63 (2007) (citation omitted) (emphasis added).   

15. Here, granting Petitioners’ requested relief would result in preserving the status 

quo pending the Declaratory Judgment of the Court.  The District’s students would remain at 

their current schools and the injunctive relief would prohibit the Respondent from hastily moving 

its students against the express will and intent of the District’s voters.   
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16. The Court appears to overlook the fact that operation of a kindergarten is legally 

as much the operation of an elementary school as the operation of a 4th and 5th grade elementary 

school.  The NHDOE understood such to be the case when it accepted the change in grades at 

Sandown Central Elementary School.  See Petitioners’ Exhibit R.  Sandown Central School is 

still considered an elementary school by the Department of Education, and the expenditure of 

any funds for the operation of Sandown Central School during the 2015-16 school year violates 

RSA 32:10, I(e).  

17. In its Order, the Court seemed to believe the granting of the requested relief 

would harm the District’s children and their parents.  See Order p. 19 (“To punish a bunch of 

four and five year old children and their parents, by upending the Board’s decision to house 

certain pre-K and K classes in a particular school building would be most inappropriate”).  This 

indicates a misapprehension of the factual and legal circumstances surrounding the dispute. 

18. First, granting the requested relief would in no way “punish a bunch of four and 

five year old children and their parents.”  Prior to the School Board’s unlawful decision to 

reassign the Sandown Central facilities as another elementary school, the District’s children were 

to be placed in the Sandown North Elementary School, which, due to significantly declining 

enrollment over the past several years, has more than sufficient room and resources to educate 

these children.  Those students outside of Sandown all have existing, state-approved programs in 

place at their local schools.   

19. Granting the requested relief would certainly “upend” the Respondent’s decision, 

but this is only because the action decided upon violates the Municipal Budget Law and because 

the decision itself was the result of unlawfully nonpublic committee deliberations.  The requested 

relief “upends” the Respondent’s unilateral decision to ignore the expressed will of its voters in 

clear violation of the state’s Municipal Budget Law.  Such a result would not be “most 
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inappropriate,” but rather would be the only equitable way to resolve this dispute.  Certainly, it 

would be the only equitable way to ensure that the will of the District’s voters was followed and 

that the status quo was preserved. 

20. In its Order, the Court stated that “because the towns have not provided the full 

documents [with regard to the budget], the court has little context from which it can understand 

the excerpts’ significance.”  Order at p. 16.  The MS-27 Form, attached as Petitioners’ 

Supplemental Exhibit K, includes all of the appropriations that were put before the voters in 

March 2015.  Comparing the MS-27 form with the form MS-22, both of which are required to be 

submitted to the Department of Revenue Administration, clearly establishes that no funds were 

raised and appropriated for the operation of Sandown Central School (Articles 4 and 11).  RSA 

198:4-a, II; MS-22, attached hereto as Exhibit S (listing appropriations voted for 2015-16 school 

year, with the corresponding warrant articles).  Because the Court has based its reasoning for 

finding that no violation occurred on the lack of the entire document, it should now, after 

reviewing the entire document and understanding the relevant portions in that context, be able to 

conclude that the Respondent did in fact violate RSA 32:10. 

21. Further, since the issuing of the Court’s Order, the Respondent has taken steps 

towards funding specific line item purposes that were heretofore zeroed out in the actual budget 

as a result of the rejection of the two Warrant Articles.  Specifically, the Respondent has 

transferred funds to provide for the guidance counselors, nurses, custodians, at Sandown Central.       

22. To now allow Respondent to transfer funds into expressly zeroed-out line items is 

a direct contravention of RSA 32:10 and renders “No Means No” completely meaningless.  This 

absolutely could not have been the legislature’s intent in amending the statute to include the 

specific provisions commonly referred to as “No Means No.”  If “No Means No” does not apply 

where a School Board unilaterally transfers funds to a line item that was expressly zeroed out by 
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rejected warrant articles, when does it apply?  This outcome is strictly prohibited by RSA 32:10, 

I(e).  

23. Further, even if the Court, in its discretion, determines that injunctive relief is not 

an appropriate remedy for the Respondent’s violations of RSA 32, Petitioners are still entitled to 

a declaratory judgment for Respondent’s violation of RSA 32:10 as there is no other adequate 

remedy available at law.  Therefore, Petitioners respectfully request that this Court reconsider its 

Order denying the requested relief and find that Respondent has in fact violated the Municipal 

Budget Law. 

Reconsideration of Denial of Injunctive Relief for RSA 91-A Violations 

24. Petitioners respectfully request that this Court reconsider its ruling on Petitioners’ 

claims under RSA 91-A, New Hampshire’s Right-to-Know Law. 

25. In its Order, this Court wrote that “the Court need not decide whether the 

Superintendent’s advisory committee is a public body within the meaning of RSA 91-A:1-a, I 

and VI” because “[e]ven if this were the case, invalidation of the School Board’s vote would be 

unwarranted.”  Order at p. 18.  These parents are the same individuals who voted to close the 

school with no expectation of repurposing. 

26. The Court found that “invalidation would be grossly inappropriate.”  Order at p. 

19.  As noted above, it made this determination because it believed that invalidation would 

“punish a bunch of four and five year old children and their parents.”  Id.  As this is patently 

untrue, Petitioners respectfully request that the Court reconsider its finding in light of this 

misapprehension of fact.  

Clarification of Denial of Attorneys’ Fees and Costs for RSA 91-A Violations 

27. Petitioners respectfully request that this Court clarify its ruling on Petitioners’ 

claims under RSA 91-A, New Hampshire’s Right-to-Know Law. 
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28. Although the Court issued a ruling on whether invalidation was appropriate, it did 

not address the fact that the Respondent clearly and purposefully violated RSA 91-A. 

29. Although the Court is correct in finding that it is left to the Court’s discretion 

whether to invalidate the underlying action, RSA 91-A:8, I states that “[i]f any public body or 

public agency or officer, employee, or other official thereof, violates any provisions of this 

chapter, such public body or public agency shall be liable for reasonable attorney’s fees and 

costs incurred in a lawsuit under this chapter, provided that the court finds that such lawsuit was 

necessary in order to enforce compliance with the provisions of this chapter or to address a 

purposeful violation of this chapter.” (Emphasis added).  

30. Therefore, although invalidation is left to the Court’s discretion, in the presence of 

a purposeful violation of RSA 91-A, an award of attorneys’ fees and costs is not.  The 

Petitioners’ Prayer properly sought, and seeks this remedy. 

31. The evidence presented by Petitioners accompanying their initial pleadings 

indicates that Respondent’s purposefully violated RSA 91-A.  

32. This purposeful violation must result in an award of Petitioners’ reasonable 

attorneys’ fees. 

33. Petitioners therefore request that this Court clarify its Order, find that Respondent 

violated RSA 91-A, find that Respondent did so purposefully, and award Petitioners their 

reasonable attorneys’ fees and costs as required by RSA 91-A:8, I.  

Unlawful Encumbrance of Surplus Funds 

34. Although Respondent’s counsel made representations that its client was 

abandoning all efforts to unlawfully encumbrance funds for the use of upgrading the Sandown 

North playground and “greenspace,” this Court made no mention of the issue or this 

representation in its Order. 
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35. Petitioners now respectfully request that this Court clarify its Order by ruling that 

the Respondent will not make any attempts to unlawfully upgrade the Sandown North 

playground and greenspace. 

36. Further support for Petitioners’ positions has been filed herewith in the form of a 

Memorandum of Law, the contents of which are incorporated by reference as if fully set forth 

herein.  

37. Petitioners respectfully request that the Court reconsider and clarify its Order, 

grant relief requested in the Verified Petition, and award the Petitioners their reasonable 

attorneys’ fees, pursuant to RSA 91-A:8, I.  

WHEREFORE, the Town of Sandown and the Town of Danville respectfully pray that 

this Honorable Court: 

A. Reconsider its Order dated August 12, 2015; 

B. Award Petitioners their reasonable attorneys’ fees and costs, pursuant to RSA 91-

A:8, I; 

C. Preliminarily enjoin the Timberlane Regional School District from performing 

any actions that will allow the continued operation of the Sandown Central School 

for the 2015-2016 fiscal year, or from encumbering, spending, or using in any 

way funds from the 2014-2015 operating budgets as a means to circumvent the 

actions of the district voters; 

D. Permanently enjoin the Timberlane Regional School District from performing any 

actions that will allow the continued operation of the Sandown Central School for 

the 2015-2016 fiscal year, or from encumbering, spending, or using in any way 

funds from the 2014-2015 operating budgets as a means to circumvent the actions 

of the district voters; 



10 
 

E. Issue a declaratory judgment in favor of Petitioners with regard to the dispute 

over the operation of the Sandown Central facilities;  

F. Invalidate Respondent’s actions taken as a result of its Right to Know violations 

and order the advisory Committee reconvene, with meetings held in accord with 

RSA 91-A; and 

G. Grant such other and further relief as may be deemed just and equitable. 

Respectfully submitted, 

TOWN OF SANDOWN and 
TOWN OF DANVILLE 
 
By their attorneys, 

WADLEIGH, STARR & PETERS,  
P..L.L.C. 
 

Date: August _____, 2015    By:________________________________ 
       Dean B. Eggert, No. 742 
       Christopher P. McGown, No. 266162 

95 Market Street 
       Manchester, NH 03101 
       (603) 669-4140  
 

CERTIFICATION 
 

I hereby certify that copies of the above Motion have been this day forwarded to all 
parties of record. 

 
 
      ____________________________________ 

       Dean B. Eggert 


