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MEMORANDUM OF LAW IN SUPPORT OF PETITIONERS’ STANDING AND 
MOTION FOR RECONSIDERATION AND CLARIFICATION  

 
The Towns of Sandown and Danville (“Petitioners”) have requested that this Court 

Reconsider and Clarify its Order issued on August 12, 2015.  The Towns have requested that the 

Court grant its requested injunctive and declaratory relief and, further, as mandated by RSA 91-

A: 8, I, award them their reasonable attorneys’ fees and costs.  The Petitioners have also been 

asked to brief the issue of whether they have standing to bring these actions. 

As detailed below and in the accompanying Motion, the contents of which are 

incorporated by reference as if fully set forth herein, both Petitioners have standing to bring these 

actions and, additionally, Petitioners’ requested relief is warranted due to the Court’s 

overlooking and/or misapprehending crucial points of law and fact. 

I. Both Petitioners Have Standing Because Respondent’s Violations of RSA 32 and 
RSA 91-A Have Caused Both Petitioners’ to Suffer a Legal Injury That the Law 
Was Designed to Protect. 
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“Any person claiming a present legal or equitable right or title may maintain a 

declaratory judgment petition against any person claiming adversely to such right or title . . . .”  

RSA 491:22, I (1996).1  “In evaluating whether a party has standing to sue, [courts] focus on 

whether the party suffered a legal injury against which the law was designed to protect.”  

Libertarian Party of N.H. v. Sec’y of State, 158 N.H. 194, 195 (2008) (quotation omitted).  “The 

requirement a party demonstrate harm to maintain a legal challenge rests upon the constitutional 

principle that the judicial power ordinarily does not include the power to issue advisory 

opinions.”  Id. at 195-96. 

Here, the Petitioners – two of the Towns within the Timberlane Regional School District 

– have both taxpayer and statutory standing to seek recovery for the violations of RSA 32:7, 

RSA 32:10, and RSA 91-A.   

Prohibiting a Town from proceeding against a school district that violates RSA 32:7 and 

RSA 32:10 would vitiate the purpose and intent of those statutes.  Both Towns are members of 

the Timberlane Regional School District.  As to the playground improvements, both Towns have 

standing to oppose the unlawful encumbrance of 2014-15 funds, which lapsed as of June 30, 

2015, and will be used to reduce the 2015-16 tax rate.  RSA 32:7, I.   

In addition, both Towns have standing to oppose the violation of the “No means no” 

provision of RSA 32:10, I(e).  Holding that the Towns do not “have skin in the game” to contest 

an unlawful expenditure of public funds under RSA 32:10, I(e) would vitiate the entire purpose 

of the “No means no” statute.         

First, the Selectmen of each town are responsible for assessing all state and county taxes, 

“and all school and village district taxes authorized by law or by vote of any school or village 

                                                 
1 RSA 491:22, I was amended in 2013; that amended provision was declared unconstitutional by the New 
Hampshire Supreme Court in Duncan v. State, 166 N.H. 630 (2014).  As a result, this material cites to the 1996 
version of RSA 491:22, I.    



3 
 

district duly certified to them . . .”  RSA 76:5.  As the entities responsible for assessing taxes, 

Petitioners have an obligation to ensure that the assessments are based on legally valid 

expenditures.  

Second, the Selectmen are required to pay over to the School District the funds raised and 

appropriated by the District during each fiscal year.  RSA 198:5.  The Selectmen are obligated to 

transfer such funds regardless of whether the money is immediately available to the Town.  As a 

result, the Towns have a legal interest in ensuring that the funds that are being transferred to the 

school district are limited to those funds that were legally raised and appropriated by the district.    

Since the Towns are required to pay over to the School District the funds raised and 

appropriated by the District each fiscal year, the Towns have a legal and equitable right to ensure 

that the funds that are being paid over to the District are those that were properly raised and 

appropriated, and are being used for purposes for which there was a lawful appropriation.  To 

that end, the selectmen have standing equivalent to any taxpayer within the Town.   

Finally, as set forth below, the Town of Sandown also has standing based on the minority report 

it is submitting as part of the withdrawal from the Cooperative School District and both Towns 

have standing to address the violations of RSA 91-A. 

II. Because Petitioner Town of Sandown is tasked with submitting a minority 
report at the conclusion of the Town’s feasibility study regarding withdrawing 
from the Cooperative School District, and because of the profound adverse 
impacts that Respondent’s Municipal Budget Law violations have on such 
duties, the Town has standing to bring a claim for a violation of RSA 32. 
 

The procedure for a District contemplating the withdrawal from a Cooperative School 

District is governed by RSA 195:25.  RSA 195:25 states that a study of the feasibility and 

suitability of the withdrawal of one or more member districts from the cooperative district shall 

be undertaken if a district, by a majority vote on a warrant article at a regular or special town 

meeting, directs the school board to conduct such a study.  This study shall be conducted “by a 
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committee composed of at least one member of the school board from each of the pre-existing 

districts, one member of the board of selectmen from each town, and such other members as may 

be appointed by the committee.”  RSA 195:25.  Within 180 days after the date of the studying 

committee’s formation, the committee must report its findings, including whether withdrawal is 

feasible or suitable, to the state board of education.  If the committee determines that withdrawal 

is not feasible or suitable, the “town which voted to undertake the study may submit a minority 

report at the same time as the committee report” and may also include its own withdrawal plan.  

Id. (emphasis added).  If the state board then approves that withdrawal plan, then the plan shall 

be submitted to the voters of the Cooperative School District in accordance with RSA 195:29. 

The Town of Sandown voted in March 2015 to study the feasibility of withdrawing from 

the Cooperative School District.  It is the role of the Town itself, not of the School District, nor 

of any pre-existing School District, to submit any desired minority report regarding withdrawal.  

The timing of such minority report is coterminous with the timing of the committee’s own report.  

See RSA 195:25.   

In light of the coterminous reporting requirement, the Board of Selectmen has appointed 

a minority committee on behalf of the Town to study withdrawal.  Ms. Cindy Buco is the Chair 

of the minority committee and Ms. Cathleen Gorman is the Vice-Chair.  If the Town’s 

withdrawal plan is approved by the State Board of Education, the plan will then be submitted to 

the voters of the Timberlane Regional School District.  Any actions to hinder this process cause 

harm to the Town of Sandown, as opposed to any school district or particular individual or 

individuals.   

This is made clear by the wording of RSA 195:25.  The Town’s minority withdrawal plan 

must include the details enumerated in RSA 195:26.  Among these requirements, the Town must 

offer a “plan for the education of all students in the withdrawing school district and for the 



5 
 

continuation of the school system of the cooperative district.  This shall detail the proposed 

assignment of students in grades operated by the cooperative and withdrawing district or districts 

including, if any, tuition arrangements or contracts.”  RSA 195:26, VI. 

Therefore, if the Respondent honors the will of the voters and the impact it should have 

under “No Means No,” the Town’s process of developing a minority report and accompanying 

withdrawal plan is significantly simplified.  The Kindergarten students at Sandown North would 

continue to remain at Sandown North and Sandown Central would be closed, as intended by the 

voters’ rejection of Warrant Articles 4 and 11.  By not complying with the voters’ “no” vote 

under “No Means No,” the Respondent has significantly complicated the Town’s ability to fully 

and comprehensively develop a withdrawal plan to accompany its minority report.  This rings 

especially true when the Town and the voters of the Cooperative School District, in defeating 

Articles 4 and 11, relied on the representations of Respondent’s own counsel as well as its 

Superintendent,  that the Sandown Central facilities would be closed during the 2015-2016 

school year.   

The decision to keep Sandown Central School open has a profound political impact on 

the Town of Sandown.  The entire Cooperative School District – not just the Town of Sandown – 

votes on the proposed withdrawal.  RSA 195:29.  By moving preschool programs that had 

previously been located in other towns within the District to Sandown Central School, the Town 

is now required to provide for a plan that includes relocation of those programs back to other 

facilities within the District.  As a result, any withdrawal plan must now include provisions for 

educating children who reside in Towns other than Sandown. 

In the event of its withdrawal, the Sandown Central facilities in which Respondent is 

attempting to establish and operate its consolidated school would lawfully be the property of 

Petitioner Town of Sandown.  See RSA 195:28 (“If a pre-existing school district withdraws from 
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the cooperative school district, the cooperative school district shall transfer and convey title to 

any school building and land located in the withdrawing district to the withdrawing district”).  

Any such report must now propose relocation of the Cooperative District’s preschool program 

and early childhood special education programs.    

Similarly, it is much more difficult for the Town to determine what its ultimate payout to 

the Respondent will be if the Respondent is unlawfully encumbering funds from previous years 

to upgrade playgrounds and greenspace within the Town.   

There is no doubt then that pursuant to NH RSA 491:22, that the Town of Sandown has 

had its present and choate statutory right to plan for withdrawal adversely impacted by the 

Respondent’s violation of the RSA 32:10(e).  

Further, and contrary to the Court’s Order, the pre-existing School District statute, RSA 

195:16-c, applies only to functions performed “by or in behalf of a pre-existing district.”  This 

discussion involves a complete withdrawal from the current cooperative school district and the 

subsequent creation of a new district.  

Because of the Town of Sandown’s unique duties with regard to developing a minority 

report and withdrawal plan, the uncertainty created by the Respondent’s unlawful actions causes 

the Town sufficient harm to establish standing for purposes of bringing a claim alleging 

violations of the Municipal Budget Law. 

The Town of Sandown also has standing to bring a claim alleging violations of the Right-

to-Know Law for similar reasons.  The uncertainty created by the Respondent’s unlawfully 

nonpublic Consolidation Committee make developing an accurate and comprehensive minority 

report and withdrawal plan within the limited amount of time permitted by statute even more 

difficult.  
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III. Because both the Town of Sandown and the Town of Danville are “persons 
aggrieved” as contemplated by New Hampshire’s Right-to-Know Law, they have 
standing to bring a claim under RSA 91-A. 
 

The purpose of RSA 91-A is “to ensure both the greatest possible public access to the 

actions, discussions and records of all public bodies, and their accountability to the people.”  

RSA 91-A:1.  As has been pleaded more fully in Petitioners’ initial pleadings, Respondent has 

purposefully disregarded the requirements of RSA 91-A by denying members of the public 

access to the actions, discussions records of a public committee. 

First, the Superintendent, acting as an agent for the Board, denied Ms. Cindy Buco access 

to its Consolidation Committee.  See Email from Superintendent Earl Metzler to Cindy Buco 

(May 6, 2015 at 10:34 PM), attached to the Verified Petition as Exhibit E.  Ms. Buco is, and at 

all times relevant to this action has been, a selectwoman for the Town of Sandown, as well as 

the Chair of the minority committee studying withdrawal from the Cooperative School District.  

When she requested access to the Consolidation Committee, she was doing so on behalf of her 

fellow selectman and the Town itself.  Likewise, when the underlying petition in this matter was 

filed, Ms. Buco verified its facts on behalf of the Town of Sandown.  See Verified Petition at p. 

17.   

Further, Nancy Steenson, Chair of the School Board itself, denied Ms. Cathleen Gorman 

access to the minutes and recommendations of the Consolidation Committee.  See Email from 

Nancy Steenson, School Board Chair to Cathleen Gorman (March 24, 2015 at 8:54 PM), 

attached to the Verified Petition as Exhibit D.  Ms. Gorman is a member of the Budget 

Committee, is the Vice-Chair of the Sandown minority committee, and a resident of the Town of 

Sandown.  Like Ms. Buco, her request was ultimately made on behalf of, and for the benefit of, 

the Town itself. 
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Further, the Towns themselves have standing to bring claims under the Right-to-Know 

Law as they both qualify as “parties aggrieved” by a Right-to-Know violation.  See RSA 91-A:7.  

The Supreme Court has held that corporations, like individuals, have standing to sue for 

violations of RSA 91-A.  See generally Union Leader Corp. v. New Hampshire Housing Finance 

Authority, 142 N.H. 540 (1997).  Both Petitioners in this matter are considered corporations 

under New Hampshire law, see RSA 31:1, both are Towns within the Timberlane Regional 

School District, and therefore, there should be no question that they have standing to bring an 

action as a party aggrieved by an RSA 91-A violation.  

IV. The Court’s misapprehension of key points of law and fact require it to 
reconsider its ruling regarding the requested relief for Respondent’s violations 
of the Municipal Budget Law. 
 

Since the Court’s Order, the Respondent has taken steps to move the pre-kindergarten, 

kindergarten, and special education pre-kindergarten classes to the Sandown Central facilities.  

This was an obvious result of the Court’s Order.  However, for Respondent to adequately 

transition these programs, it has had to transfer funds into specific line items that were each 

zeroed out as a result of the rejection of Warrant Articles 4 and 11.  This is a clear-cut violation 

of RSA 32:10, which reads as follows:  

“The town or district meeting may vote separately on individual purposes of 

appropriation contained within any warrant article or budget, but such a separate 

vote shall not affect the governing body's legal authority to transfer 

appropriations, provided, however, that if the meeting deletes a purpose, or 

reduces the amount appropriated for that purpose to zero or does not approve an 

appropriation contained in a separate article, that purpose or article shall be 

deemed one for which no appropriation is made, and no amount shall be 

transferred to or expended for such purpose.” 
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RSA 32:10, I (e) (emphasis added).  The statute then defines “purpose” as “a goal or aim to be 

accomplished through the expenditure of public funds. In addition, as used in RSA 32:8 and 

RSA 32:10, I(e), concerning the limitation on expenditures, a line on the budget form posted 

with the warrant, or form submitted to the department of revenue administration, or an 

appropriation contained in a special warrant article, shall be considered a single ‘purpose.’”  

RSA 32:3 (emphasis added). 

 The fact that a budget contains a number and an aggregation of line items does not mean 

that an item has not been zeroed out.  Compare Petitioners’ Exhibit K, MS 27 form (showing no 

appropriations for articles 4 and 11) and Exhibit S, MS-22 (listing the approved appropriations 

and no appropriations for articles 4 and 11) with Sandown Central Summary including Sandown 

North Sprinklers & Playground Space, compiled by Cindy Buco and attached hereto as Exhibit T 

(showing the detailed Function Code and Object Code (line items) from the 2015-16 District 

budget).  Here, although there are valid line items for the operation – at other schools within the 

District - of the pre-school and the kindergarten programs that Respondent seeks to establish at 

Sandown Central School, the operational costs for Sandown Central School, including the line 

items for the actual operation of the Central School building, i.e., guidance counselors, nurses, 

custodians, have all been zeroed out in the budget as a result of the voters’ rejection of warrant 

articles 4 and 11.  As a result, transferring funds for the purpose of operating the facilities at 

Sandown Central, for whatever grades or students, is unlawful pursuant to RSA 32:10, I(e). 

 The voters rejected Warrant Articles 4 and 11.  They did so in the firm belief that if both 

Articles failed, the Sandown Central facilities would be closed.  See Petitioners’ Exhibit G 

(January 15, 2015 Public Hearing Minutes – “Dr. Metzler stated he recently found out from the 

School District attorney, if both articles regarding the operating costs for Sandown Central fail to 

pass, then the School Board is not legally allowed to spend any funds to keep Sandown Central 
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open in 2015-2016”); Petitioners’ Exhibit H (2/5/15 Deliberative Session Presentation: “Article 4 

– Intent.  To raise funds to keep Sandown Central School open for the next school year. . .”); 

Petitioners’ Supplemental Exhibit N (Timberlane School District 2/5/15 Deliberative Session 

Minutes at 11: “Joshua Horns asked if Article Eleven and Article Four are both defeated, can 

Sandown Central remain open.  Attorney Graham responded that by law it could not”) (emphasis 

added); see also December 11, 2014 Timberlane Regional School District Budget Committee 

Minutes, attached hereto as Exhibit U (discussing Draft 2 of the 2015-16 Timberlane budget, and 

the impact of “closing” Sandown Central School); Exhibit T (discussing the District’s 2015-16 

budget).  

The rejections resulted in line items for custodians, nurses, guidance counselors, and 

other necessities for running a school in the Sandown Central building to be zeroed out.  See e.g. 

Petitioners’ Supplemental Exhibit K (Timberlane Form MS 27 at pg. 4, showing $0 in 

expenditures for Sandown Central School operations (articles 4 and 11)); Exhibit S (MS 22, 

showing no appropriations for Articles 4 and 11, pertaining to the operation of Sandown Central 

School).  The failure of these articles expressly precludes the school board from expending any 

funds for the purpose of operating Sandown Central School.  RSA 32:10, I(e); RSA 32:8 (“No . . 

. school board . . . shall pay or agree to pay any money, or incur any liability involving the 

expenditure of any money, for any purpose in excess of the amount appropriated by the 

legislative body for that purpose, or for any purpose for which no appropriation has been made, 

except as provided in RSA 32:9-11”). 

 The Court’s order also overlooks and/or misapprehends the fact that Respondent is 

seeking to maintain Sandown Central School as an elementary school, contrary to the wishes of 

the voters.  See Petitioners’ Exhibit B (2015 Warrant).  By moving the kindergarten program to 

Sandown Central, Respondent is continuing to operate that building as an elementary school in 
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violation of RSA 32:10, I(e).  See RSA 189:25; RSA 194:19-a; Petitioners’ Supplemental 

Exhibit R (Letter from Judy Fillion of the Department of Education to Timberlane School 

District).   

State law clearly establishes that kindergarten is part of an elementary school.  RSA 

189:25 (“An elementary school is any school approved by the state board of education in which 

the subjects taught are those prescribed by the state board for the grades kindergarten through 8 

of the public schools. . . .  Any elementary school may include a kindergarten program which if it 

is provided shall precede the other elementary grades”) (emphasis added).   

Articles 4 and 11 sought to raise and appropriate funds “to be used for the operational 

costs of Sandown Central Elementary School” and the “continuing operation of Sandown 

Elementary School as an elementary school.”  Petitioners’ Exhibit B at pgs. 2 and 3.  The clearly 

stated goal or aim to be accomplished by both of these articles is the operation of Sandown 

Central School.  See RSA 32:3, V (defining “purpose” as “a goal or aim to be accomplished 

through the expenditure of public funds.  In addition, as used in RSA 32:8 and RSA 32:10, I(e), 

concerning the limitation on expenditures, a line on the budget form posted with the warrant, or 

form submitted to the department of revenue administration, or an appropriation contained in a 

special warrant article, shall be considered a single purpose”).2  Sandown Central School remains 

approved as an elementary school by the State Board of Education.  See e.g. Commissioners’ 

Public School Approval Designation Report, available at: http://education.nh.gov/program/ 

school_approval/public_approval.htm (listing Sandown Central School as an approved 

elementary school through 6/30/18).  The District has not sought to change Sandown Central 

                                                 
2 Articles 4 and 11 are special warrant articles.  See RSA 32:3, VI (“Special warrant article means any article in the 
warrant for an annual or special meeting which proposes an appropriation by the meeting and which: (a) is 
submitted by petition [Article 11 was submitted by petition]; or  . . . (c) Calls for an appropriation to or from a 
separate fund created pursuant to statute, including but not limited to a capital reserve fund under RSA 35 . . .” 
[Article 4]). 
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School’s status from an “approved elementary school” to any other designation.  The continued 

operation of Sandown Central School is contrary to the clearly stated purpose of articles 4 and 

11. 

Therefore, the Respondent’s actions violated RSA 32 and the Court should reconsider its 

ruling in light of the misapprehensions of crucial points of law and fact. 

V. The Court’s Order misapprehends the consequences of invalidation under RSA 
91-A and therefore, it should reconsider its denial of the requested invalidation. 
 

Per its Order, the Court seems to base its ruling regarding the invalidation of the 

underlying action on the finding that “invalidation would be grossly inappropriate” due to the 

negative impact that it would have on the District’s children and parents.  As this is a 

misapprehension of the actual impact that invalidation would have, the Court should reconsider 

its ruling regarding invalidation.   

The Court is correct in noting that the Supreme Court in Lambert held that “invalidation 

is a discretionary, rather than mandatory remedy.”  See Order at p. 18.  However, the Supreme 

Court in Lambert ultimately overturned the trial court’s decision not to invalidate the underlying 

action.  Lambert v. Belknap County Convention, 157 N.H. 375, 382 (2008).  In concluding that 

“the trial court unsustainably exercised its discretion in failing to invalidate the [underlying 

action]” the Supreme Court explained that the underlying action contravened the “fundamental 

purpose of the Right-to-Know Law[, which is] to ensure both the greatest possible public access 

to the actions, discussions and records of all public bodies, and their accountability to the 

people.”  Id.  Therefore, although invalidation is a discretionary remedy, there are instances 

where the violation represents such a fundamental contravention of RSA 91-A that denying 

invalidation can rise to the level of an abuse of discretion.   
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Here, Respondent, acting through its agent the Superintendent, purposefully established a 

nonpublic committee and repeatedly declined requests for access from members of the public.  

The committee also maintained that it kept no minutes and no notes and therefore refused access 

after the fact as well.  See Exhibit D to the Verified Petition.  Even if the Court finds that the 

significance of this violation does not rise to the significance of that in Lambert, if the violation 

“implicates the same open government principles of law” then the underlying action should be 

invalidated.  See e.g. 392 South Broadway, LLC v. Town of Salem, 218-2014-CV-00417 Order 

dated September 24, 2014 at p. 6 (Wageling, J.), attached hereto as Exhibit V. 

Here, the Superintendent’s advisory committee was created to perform a public advisory 

function for the benefit of the school board: studying the impact of consolidating Sandown North 

and Sandown Central Elementary Schools.  The committee’s primary purpose was to consider an 

issue squarely within the purview of the School Board (consolidation of school buildings) to 

provide the Board with advice or recommendations regarding consolidation of school programs 

and facilities.  By regulation, school boards are obligated to “[p]rovide, through documented 

planning and public meetings and quorum votes, accommodation for all pupils in approved 

schools or other facilities in accordance with state law.”  Ed 303.01(c), available at: 

http://education.nh.gov/legislation/ed302.htm#303 (emphasis added).  This falls squarely within 

the definition of an “advisory committee” under the Right to Know law.  RSA 91-A:1-a, I 

(defining “advisory committee”).   

Moreover, the advisory committee’s membership included a member of the school board, 

a Sandown Selectman, citizens, and other public officials.  See Laughlin, Peter J., 13 New 

Hampshire Practice Series: Local Government Law at § 659 (2011) (“Even advisory committees 

made up of independent citizens informally appointed by a chief executive of a municipality 

come within the purview of the [right to know law] and meetings must be open to the public”) 
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(citing RSA 91-A:1-a, II; Bradbury v. Shaw, 116 N.H. 388, 360 (1976); Newspapers of New 

Hampshire, Inc. v. Concord, No. 86-E-408 (Merrimack Super. Ct. Nov. 19, 1986) (a Hotel 

Development Committee was formed as a committee of the Downton Concord Revitalization 

Corporation.  The committee was composed of persons involved in the revitalization to promote 

the development of a first class hotel to provide facilities and services for the city of Concord.  

The committee consisted of seven members including the city manager and city economic 

director.  The court found that the committee’s involvement in governmental programs and 

decisions brought it within the scope of the Right to Know Law.  The court found that the 

committee was performing functions on behalf of the city that affect the citizens and as such the 

committee was acting in an advisory capacity and was an ‘advisory committee’ under the 

provisions of RSA 91-A:1-a, IV”)).   

The advisory committee was performing an action for the benefit of the School Board, on 

an issue over which the School Board has direct responsibility.  See Ed 303.01(c).  As a result, 

the committee should have noticed its meetings, kept minutes of the same, and allowed the 

public to access its meetings and documents, in accord with RSA 91-A.  The failure to do such is 

contrary to both the New Hampshire Constitution, which requires open access to governmental 

proceedings, and RSA 91-A.  Because Respondent repeatedly and purposefully acted in violation 

of RSA 91-A, and has each time implicated the same open government principles of law, the 

Court should reconsider its ruling regarding invalidation of the underlying actions.  

a. The Order overlooks and/or misapprehends the facts and law pertaining to 
the School Board’s reliance on the advisory committee’s consolidation 
report. 

 
There is no dispute that the advisory committee’s consolidation report was discussed at 

meetings that were not properly noticed under the Right to Know law, and were not open to the 

public.  In its Order, the Court notes that invalidation is not proper because the School Board 
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discussed the consolidation report at a public meeting.  However, the fact that this report was 

discussed at a public meeting, does not mean that the public had the opportunity to provide the 

Board with input on the committee’s recommendations.   

The fact that this report was disclosed and then discussed at the same public meeting does 

not mean that the public had the opportunity to provide input into the report.  School Board 

policy BEDH, Participation at School Board Meetings, indicates that residents of the district may 

comment “[d]uring the ‘Delegations and Individuals’ section of each Board meeting . . . for up to 

three minutes (unless waived by the Board) by completing a comment card and submitting it to 

the recording secretary at the beginning of the meeting.”  See Policy BEDH, available at 

https://public.timberlane.net/sau/trsb/Policies/Forms/AllItems.aspx?RootFolder=%2fsau%2ftrsb

%2fPolicies%2fSection%20B%20%2d%20School%20Board%20Governance&FolderCTID=&

View=%7b98E20C6D%2d34D7%2d427F%2dA080%2dF4D404579242%7d.   

Pursuant to Board policy, there is no guarantee that members of the public will be 

allowed to comment at a Board meeting, and, even if public comment is permitted, it is not done 

during discussion of a specific agenda item.  The Consolidation Report was discussed at the May 

21, 2015 School Board meeting.  See Petitioners’ Exhibit F.  The report was presented 

approximately 1 hour and 45 minutes after the meeting started, and well after the opportunity for 

public comment had concluded.  The public did not have any opportunity to review the report 

prior to the Board meeting, nor did it have any opportunity to comment on the report during the 

meeting.  Id.  Since the public was not permitted to access the committee meetings, or kept 

apprised of the committee’s recommendations, members of the public were deprived of their 

opportunity to provide the School Board with input into this important governmental function: 

the composition of school buildings within the District.  Ed 303.01(c).  This violates the clear 

purpose and intent of the Right to Know law.  See e.g. RSA 91-A:1. 
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VI. The Court should clarify its ruling and award Petitioners their reasonable 
attorneys’ fees and costs, as required by RSA 91-A:8, I. 
 

Although RSA 91-A:8, III states that “the court may invalidate [an underlying action],” 

RSA 91-A:8, I affords the Court no such discretion.  RSA 91-A:8, I reads as follows: 

“If any public body or public agency or officer, employee, or other official thereof, 

violates any provisions of this chapter, such public body or public agency shall be 

liable for reasonable attorney's fees and costs incurred in a lawsuit under this chapter, 

provided that the court finds that such lawsuit was necessary in order to enforce 

compliance with the provisions of this chapter or to address a purposeful violation 

of this chapter. Fees shall not be awarded unless the court finds that the public body, 

public agency, or person knew or should have known that the conduct engaged in was 

in violation of this chapter or if the parties, by agreement, provide that no such fees 

shall be paid.” 

RSA 91-A:8, I (emphasis added).  The Court stated that it “need not decide whether the 

Superintendent’s advisory committee is a public body within the meaning of RSA 91-A:1-a, I 

and VI, and therefore, subject to open meeting requirements of RSA 91-A:2” because, 

regardless, “invalidation of the School Board’s vote would be unwarranted.”  Order at p. 18.   

The Petitioners respectfully disagree.   

Even if the Respondent’s purposeful violation of RSA 91-A does not warrant invalidation 

of the School Board’s actions, Petitioners still must be awarded their reasonable attorneys’ fees 

and costs, pursuant to RSA 91-A:8, I.  Therefore, Petitioners respectfully request that this Court 

clarify its ruling regarding Respondent’s purposeful violation of RSA 91-A. 

VII. The Court should clarify its ruling and find that the Respondent’s encumbrance 
of funds to upgrade the playground and greenspace at Sandown North is 
unlawful. 
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Although the Respondent’s counsel has represented to the Court that its client has 

abandoned the planned upgrade to the playground and greenspace at Sandown North, Petitioners 

request that this Court clarify its Order by providing a ruling on this specific issue.  Any upgrade 

to the playground or greenspace at Sandown North would be performed with the use of funds 

unlawfully encumbered from the prior year.  See RSA 32:7.  Therefore, the Court should enjoin 

the Respondent from taking any action consistent with such an unlawful and unauthorized 

encumbrance. 

VIII. Conclusion 

As set forth above, and in their Motion for Reconsideration and Clarification, Petitioners 

have established that they have standing to maintain the underlying action.  In addition, as set 

forth herein, the August 12, 2015 order overlooks or misapprehends that Respondent’s actions 

have violated RSA 32:10 and RSA 91-A.  As a result, Petitioners’ request that the Court grant 

the relief set forth in their Motion for Reconsideration and Clarification. 

Respectfully submitted, 

TOWN OF SANDOWN and 
TOWN OF DANVILLE 
 
By its attorneys, 

WADLEIGH, STARR & PETERS,     
P..L.L.C. 

 

Date: August ___, 2015    By:________________________________ 
       Dean B. Eggert, No. 742 
       Christopher P. McGown, No. 266162 

95 Market Street 
       Manchester, NH 03101 
       (603) 669-4140  
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CERTIFICATION 
 

I hereby certify that copies of the above Motion have been this day forwarded to all 
parties of record. 

 
 

      ____________________________________ 
       Dean B. Eggert 
 
G:\D52500\52754\Pleadings\MOL for Motion for Reconsideration 8.24.15 clean.docx 


